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NATURE OF THE ACTION 

1. This action arises from the fundamental and persistent failure of 

Integrated Whale and its principals, who include Yam Tak Cheung (“TC Yam”) 

and Wong Siu Wa (“Sammy Wong”), to honor contractual obligations, make 

payments on time and act in good faith.  As a result of the misconduct of Integrated 

Whale and its principals, the Forbes Plaintiffs bring this lawsuit to enforce 

agreements  

   

2. On September 12, 2014, Integrated Whale purchased an indirect 

controlling  in Forbes Media LLC (“Forbes Media”), the global media 

company, from its parent company, Forbes Media Holdings, for a total 

consideration of approximately  (the “Transaction”).  Integrated 

Whale borrowed  from the Forbes Plaintiffs in the form of three 

promissory notes (the “Notes”) to finance the Transaction.  The parties agreed to 

place  

 into an escrow account for a period of one year to 

satisfy the payment of bona fide, good faith claims for indemnification made by 

Integrated Whale that were unresolved as of September 12, 2015.   
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3. As part of the Transaction, the Forbes family retained a  

 indirect equity interest in Forbes Media and received a voice in the 

corporate governance of Forbes Media’s new holding company, Forbes Global 

Media Holdings (“FGMH”), and critical protections against self-dealing by the 

controlling shareholder, Integrated Whale.  In particular, the Forbes Plaintiffs 

received two seats on the seven member board, as well as express approval rights 

and information rights with respect to transactions with affiliates of Integrated 

Whale.  

4. For generations the Forbes family has been committed to 

conducting its business affairs with the highest standards of professionalism, 

integrity and respect for its partners. The Forbes Plaintiffs entered into the 

Transaction in good faith and with the expectation that Integrated Whale and its 

principals would do the same.  Instead, from the outset of the supposed 

partnership, Integrated Whale and its principals have steadfastly refused to pay 

what they clearly owe, and instead have made a series of baseless – and often 

patently false – excuses and pretexts for their refusal to honor their basic 

contractual commitments.  They have also wasted corporate assets and abused their 

position as controlling shareholder of Forbes Media.   
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5. The agreements underlying the Transaction were put in place 

specifically to protect the Forbes Plaintiffs against any such improper and abusive 

actions by the purchasers. The Forbes Plaintiffs are now simply seeking to enforce 

these agreements as written and remedy a long series of contractual and fiduciary 

breaches by Integrated Whale and its principals. 

6. In the first of these contractual and fiduciary breaches, 

Integrated Whale defaulted on its payment obligations under the Notes by failing 

to make the very first required payment of interest when due on October 1, 2014, 

and refusing to make the overdue payment of interest thereafter despite repeated 

demands by the Forbes Plaintiffs.   

7. Under the clear and express terms of the Notes, the failure to 

make a required payment of interest when due, and a failure to cure the default 

within five business days, constitutes an Event of Default.  Upon an Event of 

Default, the terms of the Notes permit the Forbes Plaintiffs to trigger their 

acceleration, requiring the immediate repayment of the entire  

principal amount, together with interest and other amounts payable under the 

Notes, including attorney’s fees and other costs incurred enforcing the Notes.  

8. After numerous demands for payment of the unpaid interest, the 

Forbes Plaintiffs notified Integrated Whale of the Event of Default and accelerated 
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the entire  in principal under the terms of the Notes.  The Forbes 

Plaintiffs then demanded – as was their right – immediate payment of the entire 

 

9. Integrated Whale and its principals simply ignored the 

acceleration of the Notes and refused to pay to the Forbes Plaintiffs the debt that 

had become due and owing.  To the contrary, Integrated Whale and its principals 

have actively resisted the Forbes Plaintiffs’ efforts to collect on the unpaid debt by 

any means necessary, no matter how improper, including by submitting false 

testimony to the court in the British Virgin Islands  

 

. 

10. What is more, Integrated Whale has improperly leveraged its 

control of the Board of Directors (the “Board”) of FGMH, and its position as 

controlling shareholder, to embark on a retaliatory, multi-front campaign of 

oppression through the abuse of the corporate machinery to penalize and dissuade 

the Forbes Plaintiffs from enforcing their basic contractual rights.     

11. As a result of Integrated Whale’s intransigence, the parties 

entered into litigation in the British Virgin Islands, where Integrated Whale 

potentially faces being placed into liquidation due to its failure to pay its debt to 
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the Forbes Plaintiffs.  In that proceeding, Integrated Whale and its principals have 

given patently false sworn testimony to the court in which they claimed that, 

despite the long record of correspondence to the contrary, and express provisions 

in the Notes precluding oral modifications or waivers of the terms of the Notes, 

Mr. Timothy Forbes – at a meeting attended by only Mr. Wong and Mr. Forbes – 

allegedly agreed to forgive and forebear Integrated Whale’s default under the 

Notes.  Not only was no waiver given, but Mr. Forbes delivered the exact opposite 

message at that meeting and demanded immediate payment of the overdue interest.  

There is not a single document or piece of correspondence that mentions the 

alleged oral waiver that Integrated Whale raised, for the first time, in the litigation 

in the British Virgin Islands.  In fact, all correspondence following the meeting 

confirms the fact that no such waiver was ever given.  The matter of Integrated 

Whale’s potential liquidation remains pending.       

12.  
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14. Integrated Whale also routinely abused its control of the Board 

and the company to cause FGMH to violate the Forbes Plaintiffs’ contractual rights 

and protections.  For example, Integrated Whale has failed to hold meetings of the 

Board and caused FGMH to delay the payment of hundreds of thousands of dollars 

of agreed-upon tax distributions and the provision of required periodic reports of 

financial information to the Forbes Plaintiffs.  In addition, on information and 

belief, Integrated Whale has hired an outside auditor and diverted the internal 

accounting and financial personnel and resources of FGMH into an entirely 

fruitless effort to manufacture breaches by the Forbes Plaintiffs of representations 

and warranties in the Transaction Documents.  Having come up completely empty 

in this futile exercise, Integrated Whale has simply wasted company resources and 

diverted them from the appropriate management of the business of FGMH.   

15. In addition, Integrated Whale and its principals have sought to 

misappropriate an approximately  licensing fee that was owed to FFS, 

a company owned by Messrs. Timothy Forbes and Bret Pearlman, by an affiliate of 

Mr. Wong prior to the Closing Date.  In connection with the Transaction, the 

license was transferred from FFS to Forbes Media on the express agreement of the 

parties that the outstanding licensing fee owed by Mr. Wong’s affiliate remained 

an asset of FFS.  What is more, Integrated Whale agreed to use “commercially 
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reasonable efforts” to cause Mr. Wong’s affiliated entity to make good on its 

unpaid obligation to FFS.  Notwithstanding these obligations, Integrated Whale 

and its principals attempted covertly to convince the licensee to forego payment to 

FFS in exchange for an equity stake in a joint venture that would not include FFS 

and that FFS did not authorize.  As a result of Integrated Whale’s fraudulent 

interference and attempted conversion, FFS still has not been paid the long overdue 

 fee. 

16. In another tactical maneuver to gain leverage over the Forbes 

Plaintiffs, on September 10, 2015, Integrated Whale submitted a so-called notice of 

unresolved indemnification claims to the escrow agent, just days before the 

scheduled release to the Forbes Plaintiffs of the assets held in escrow.  Integrated 

Whale instructed the escrow agent not to release any of the  amount 

held in escrow.  Under the agreements, however, Integrated Whale’s notice is 

facially invalid because it does not meet the minimum evidentiary threshold 

necessary to justify any delay in releasing the escrowed assets to the Forbes 

Plaintiffs.  In addition, the claims asserted by Integrated Whale are not 

indemnifiable under the agreements and no portion of the escrowed assets may be 

withheld on the basis of such claims.  Furthermore, even if any of the claims were 

of a type that could be indemnifiable, Integrated Whale has not identified any 
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actual (or even potential) damages incurred from such claims, much less damages 

that, alone or in the aggregate, exceed the minimum  deductible amount 

imposed by the agreements, or come remotely close to an amount equal to the 

entire  held in escrow.  Indeed, Integrated Whale has disregarded any 

and all information – much in its possession – that demonstrates the absence of a 

right to delay the release of any – much less all – of the assets held in escrow, and 

Integrated Whale has refused to consider even a partial release of the assets held in 

escrow.   

17. As a result of Integrated Whale’s misconduct and improper 

instructions to the escrow agent, Integrated Whale continues to hold hostage  

 in assets that belong to the Forbes Plaintiffs.   

18. Accordingly, the Forbes Plaintiffs seek equitable relief and 

damages for Integrated Whale’s unlawful scheme to deprive the Forbes Plaintiffs 

of more than  in cash and assets, including  in escrowed 

assets, more than  in unpaid debt, and the  licensing fee. 

THE PARTIES 

19. Plaintiff Highlander is a limited liability company formed under 

the laws of Delaware and is an indirect wholly owned subsidiary of SBKTM 

Holdings Inc. (“SBKTM”), a New York corporation.  SBKTM’s equityholders 
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include members of the Forbes family, including Messrs. Steve Forbes and 

Timothy Forbes.  In connection with the Transaction, Highlander received an 

indirect  interest in Forbes Media. 

20. Plaintiff Forbes Media Holdings is a limited liability company 

formed under the laws of Delaware.  Forbes Media Holdings is owned by affiliates 

of SBKTM and Elevation Partners L.P. (“Elevation Partners”).  

21. Plaintiff FFS is a limited liability company formed under the 

laws of Delaware.  FFS is wholly owned by Messrs. Timothy Forbes and Bret 

Pearlman and was not purchased by Integrated Whale in the Transaction. 

22. Non-party Forbes Media is a global media company that was 

founded in 1917 as Forbes magazine by Bertie Charles Forbes.  Members of the 

Forbes family, including Messrs. Steve Forbes and Timothy Forbes, have devoted 

their professional lives to Forbes Media and its affiliates, serving in many 

capacities, such as Chief Executive Officer (“CEO”), Chief Operating Officer 

(“COO”), and as members of the Board of Directors.   

23. Defendant Integrated Whale is a British Virgin Islands (“BVI”) 

corporation with its principal place of business at No. 9 Queen’s Road Central, 

Room 2401, 24/F, Hong Kong.  In the Transaction, Integrated Whale purchased an 

indirect controlling  in Forbes Media from Forbes Media Holdings. 
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24. Integrated Whale is a special purpose vehicle formed solely to 

facilitate the indirect personal investments of a consortium of individual investors, 

including TC Yam, Sammy Wong, Kan Siu Lun, and Hsieh Wei Chi (“Wayne 

Hsieh”) (collectively, the “Investor Group”).  Aside from its role in facilitating the 

Transaction, and its indirect controlling ownership of Forbes Media, Integrated 

Whale has no operations. 

25. TC Yam is the founder, chairman and indirect controlling 

shareholder of Integrated Whale.  Mr. Hsieh is the co-founder of ASUSTeK 

Computer Inc., an international computer vendor and motherboard manufacturer.  

Mr. Wong has been the principal negotiator and spokesperson for Integrated Whale 

throughout the negotiation of the Transaction and with respect to discussions 

related to the Notes. 

FACTS 

A. Integrated Whale Purchases A Controlling Interest In Forbes Media 

26. On September 12, 2014 (the “Closing Date”), Integrated Whale 

purchased a  controlling interest in Forbes Media from its parent 

company, Forbes Media Holdings, pursuant to a series of related agreements, 
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including a Membership Interest Purchase Agreement2 (the “Purchase 

Agreement”), dated as of July 16, 2014, by and among Forbes Media Holdings, 

Forbes Media and Integrated Whale, for a total consideration of approximately 

.  Integrated Whale paid  in cash and borrowed 

 from the Forbes Plaintiffs pursuant to three promissory notes that 

Integrated Whale issued to Forbes Media Holdings, each with a principal amount 

equal to .  The Notes were subsequently assigned to Highlander. 

27. In connection with the Transaction, FGMH was formed as the 

new holding company of Forbes Media.  Integrated Whale owns an indirect 

controlling  in FGMH and Highlander, in turn, owns a  in 

FGMH. 

28. Pursuant to an Escrow Agreement3 (the “Escrow Agreement,” 

and, together with the Purchase Agreement, the “Agreements”), dated as of 

September 12, 2014, by and among Forbes Media Holdings, Highlander, 

Integrated Whale and American Stock Transfer & Trust Company, LLC as Escrow 

Agent (the “Escrow Agent”), a total of  (the “Escrow 

                                           
2  Exhibit A to Transmittal Affidavit of Dustin B. Hillsley. 
3 Exhibit B to Transmittal Affidavit of Dustin B. Hillsley.  
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Amount”), was deposited into an escrow account (the “Escrow Account”).  The 

Escrow Amount consisted of  

, and was to be 

held for a one-year period ending September 12, 2015 (the “Termination Date”) for 

payment of bona fide, good faith indemnification claims properly asserted by 

Integrated Whale under the Purchase Agreement.  Under the Escrow Agreement, 

the entire Escrow Amount was required to be released to the Forbes Plaintiffs on 

the first business day following the Termination Date, minus only any funds 

relating to bona fide claims for indemnification properly asserted by Integrated 

Whale prior to the Termination Date.  

29. In exchange for taking a minority position in FGMH, 

Highlander bargained for and obtained a suite of protections and rights, including 

rights to representation on the Board, consent rights, information rights and rights 

to periodic tax distributions.  This agreement was memorialized in the 

Shareholders Agreement (the “Shareholders Agreement”), entered into by and 

among Integrated Whale, Forbes Global Holdings, Inc., Highlander, and FGMH, 

and dated as of September 12, 2014.   

30. Pursuant to the Shareholders Agreement, the Board’s initial 

composition consisted of seven directors. Integrated Whale, as controlling 
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shareholder, appointed four directors, including Messrs. TC Yam, Wayne Hsieh, 

Dicky To and Kevin Leung.  Messrs. To and Leung are both professionals 

employed by Integrated Whale, with Mr. To serving as Integrated Whale’s 

accountant and Mr. Leung as its outside counsel.  Highlander, in turn, appointed 

two directors, including Messrs. Steve Forbes and Timothy Forbes.  The 

Shareholders Agreement also provides that one director shall be the CEO of Forbes 

Media (currently Mr. Michael Perlis). 

31. Pursuant to Section 10.02 of the Shareholders Agreement, 

FGMH is obligated to pay Highlander a quarterly tax distribution on the tenth day 

of April, June, September and December in an amount calculated pursuant to a 

formula set forth therein.  In the event that FGMH is unable to make the tax 

distribution when due and owing, Section 10.03 of the Shareholders Agreement 

obligates Integrated Whale to provide a loan to Highlander in an amount equal to 

the unpaid tax distribution amount.   

32. Pursuant to Section 6.02(a)(ii) of the Shareholders Agreement, 

FGMH is obligated to provide Highlander with certain financial information (the 

“Financial Information”) within 90 days of the end of each fiscal year, including:  

(i) an audited balance sheet, (ii) a related statement of income of FGMH and its 

subsidiaries on a consolidated basis, reflecting the results of operations for that 
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fiscal year and prepared in accordance with Generally Accepted Accounting 

Principles, and (iii) a report from FGMH’s external auditors.  

33. Pursuant to Section 2.05 of the Shareholders Agreement, 

FGMH is prevented from taking certain actions without Highlander’s consent, 

including:  (i) declaring, making or paying a dividend other than on a pro rata 

basis, (ii) amending, waiving or repealing any provision of the Articles of 

Association or bylaws in a manner adverse to Highlander, or (iii) entering into, 

amending, waiving or terminating any transaction with any shareholder of FGMH 

or any Affiliate of either FGMH or a shareholder, including any issuance of 

securities or Indebtedness by FGMH to any shareholder or its Affiliates. 

34. In connection with the Transaction, certain members of the 

Forbes family, including Messrs. Steve Forbes, Timothy Forbes and Christopher 

Forbes (the “Forbes Family”), agreed to provide certain services to assist 

Integrated Whale with its growth strategy for Forbes Media.  This agreement is 

memorialized in a Services Agreement, dated as of July 16, 2014, by and among 

Forbes Media and Forbes Management Co., Inc. (the “Services Agreement”).  

Among other things, Mr. Steve Forbes agreed to serve as Chairman of the Board 

and Editor in Chief of Forbes Media and provide other services, and members of 

the Forbes Family agreed to attend certain meetings of the Board and certain 
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company events and to continue to provide certain services to Forbes Media 

consistent with those provided prior to consummation of the Transaction.   

35. Pursuant to the terms of the Purchase Agreement, the 

Transaction was scheduled to close on September 8, 2014.  However, on 

September 4, 2014, Integrated Whale advised Forbes Media Holdings that it was 

not prepared to consummate the Transaction in accordance with the terms of the 

Purchase Agreement and requested an extension of time.  Under the Purchase 

Agreement, the failure of Integrated Whale to consummate the Transaction on 

September 8, 2014 provided Forbes Media Holdings with the option to terminate 

the Purchase Agreement and receive  in cash that Integrated Whale 

had previously deposited into an execution escrow account as liquidated damages.  

In a demonstration of good faith, Forbes Media Holdings agreed to permit 

Integrated Whale to delay the closing until September 12, 2014.  On September 6, 

2014, Integrated Whale, Forbes Media Holdings, Forbes Media, and FFS entered 

into a side letter agreement (the “Side Letter”) memorializing the terms of the 

agreement to delay the closing date.  Thus, from the outset, Integrated Whale 

exhibited an unwillingness to comply with its contractual obligations, and the 

parties established a course of dealing that honored the Agreements’ express 
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requirement that any modification or waiver must be in writing executed by all 

parties.   

36. The Transaction closed on September 12, 2014. 

37. In connection with the Transaction, Integrated Whale was 

represented and advised by sophisticated legal and financial advisors, including the 

law firms Skadden, Arps, Slate, Meagher & Flom LLP (“Skadden”) and Mr. 

Leung’s law firm, LKP Global Law, LLP, and the investment bank Credit Suisse 

(Hong Kong).   

B. The Notes 

38. In connection with the Transaction, Integrated Whale issued the 

Notes to Forbes Media Holdings, each dated as of September 12, 2014.  The Notes 

consisted of a Promissory Note in the original principal amount of  

with a maturity date of eighteen months from the date of such Promissory Note 

(the “18 Month Note”),4 a Promissory Note in the original principal amount of 

 with a maturity date of five years from the date of such Promissory 

Note (the “5 Year Note”),5 and a Promissory Note in the original principal amount 

                                           
4 Exhibit C to Transmittal Affidavit of Dustin B. Hillsley.  
5  Exhibit D to Transmittal Affidavit of Dustin B. Hillsley. 
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of  with a maturity date of seven years from the date of such 

Promissory Note (the “7 Year Note”).6   

39. On September 12, 2014, immediately following the issuance of 

the Notes, Forbes Media Holdings assigned its rights, title and interest in the Notes 

to Forbes.com Inc., which subsequently assigned its rights, title, and interest in the 

Notes to Highlander, in each case in accordance with the terms of the Notes and 

with notice to Integrated Whale.   

40. With the exception of the maturity dates, each of the Notes is 

substantively identical in all relevant respects.   

41. Pursuant to the Notes, Integrated Whale agreed and was 

obligated to make quarterly payments of accrued and unpaid interest on the first 

day of January, April, July and October of each year, with the first payment due 

and payable on October 1, 2014. 

42. Highlander and members of the Forbes Family considered the 

timely payment of interest to be extremely important both as a matter of principle 

and to set the right tone for the business relationship.  Highlander and members of 

                                           
6  Exhibit E to Transmittal Affidavit of Dustin B. Hillsley. 
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the Forbes Family made this point to Mr. Wong and other representatives of 

Integrated Whale on multiple occasions. 

43. The Notes provide that a failure to make a required payment of 

interest or principal when due, and a failure to cure such default within five 

business days, constitutes an Event of Default.  In particular, the Notes provide that 

an Event of Default has occurred when  

 

 

44. Upon an Event of Default, the Notes obligate Integrated Whale 

to immediately notify Highlander of the Event of Default and provide Highlander 

with Integrated Whale’s proposed course of action.  The Notes provide, in relevant 

part,  

 

   

45. Upon an Event of Default, the Notes unequivocally permit 

Highlander, upon written notice, to accelerate the entirety of the outstanding 

principal, interest and other amounts payable under the Notes.  There are no 

provisions in the Notes that provide Integrated Whale with the ability to reverse an 

acceleration.  The Notes provide, in relevant part: 
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48. The Notes contain a provision that precludes oral modification.  

Each of the Notes provides that they may  

  The Notes also contain an anti-waiver 

provision.  Each of the Notes provides that  

 

   

49. The Notes provide that interest, right and title to the Notes are 

freely assignable by the Lender.  Specifically, the Notes provide in relevant part, 

  

The Notes further provide that  

 

 

   

50. Integrated Whale is obligated to reimburse Highlander for all 

reasonable costs and expenses incurred in the collection of the amounts due under 

the Notes, including attorney’s fees.  The Notes provide in relevant part,  
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C. The Escrow Account 

51. As a condition of the Transaction, and in accordance with the 

terms of the Agreements, Integrated Whale deposited  of the cash 

purchase price into the Escrow Account.  Highlander, in turn, deposited  

 into the Escrow Account.   

52. As described more fully below, the Escrow Account was 

established by the parties to set aside the Escrow Amount for a period of one year 

after the Closing Date for indemnification for Losses incurred by Integrated Whale 

arising from breaches of certain provisions under the Purchase Agreement, 

including certain representations and warranties. 

53. The Escrow Account was scheduled to terminate on the 

Termination Date of September 12, 2015.   

54. On the first business day following the Termination Date (the 

“Release Date”), the Escrow Agent was obligated to disburse the entire Escrow 

Amount to the Forbes Plaintiffs, including  

, except to the extent 

that Integrated Whale had validly asserted bona fide, good faith claims for 
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indemnification that were unresolved as of the Termination Date (the “Unresolved 

Claims”).    

55. In the event that the Escrow Agent received a valid written 

notice for indemnification for Unresolved Claims prior to the Termination Date, 

the Escrow Agent was obligated to withhold only the aggregate amount of Losses 

attributable to such properly asserted Unresolved Claims that was in excess of the 

 indemnification deductible (the “Retained Amount”) in the Escrow 

Account.  Pursuant to Section 8(b) of the Escrow Agreement, the Escrow Agent is 

obligated to disburse to the Forbes Plaintiffs on the Release Date all amounts held 

in the Escrow Account that are in excess of the Retained Amount.   

D. Forbes Media Holdings’ Indemnification Obligations 

56. Pursuant to Section 14.2 of the Purchase Agreement, Forbes 

Media Holdings agreed to indemnify Integrated Whale for Losses incurred in 

connection with certain specific claims arising under the Purchase Agreement.   

57. Among other things, Forbes Media Holdings agreed to 

indemnify Integrated Whale for Losses arising from (i) any breach of the 

representations or warranties of Forbes Media contained in Article V of the 

Purchase Agreement, as of the Closing Date, (ii) any breach of the representations 

or warranties of Forbes Media Holdings contained in Article III of the Purchase 
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Agreement, as of the Closing Date, and (iii) any breach of any covenant, 

agreement or obligation to be performed by Forbes Media or Forbes Media 

Holdings pursuant to the Purchase Agreement.   

58. Forbes Media Holdings’ indemnification obligations under 

Section 14.2 are subject to several important limitations set forth in the Purchase 

Agreement.  For example, the Purchase Agreement imposes a  cap and 

a  deductible with respect to indemnification obligations arising under 

Section 14.2(a), and Forbes Media Holdings’ indemnification obligations are 

subject to express exclusions described on the Disclosure Schedules that carve out 

and specifically exclude the disclosed items from forming the basis of an 

indemnification claim.   

1. The Exclusive Remedy And Indemnification Cap 

59. Pursuant to Section 14.7 of the Purchase Agreement, the parties 

agreed that, following the Closing Date, and subject to certain exceptions not 

relevant here, the sole and exclusive remedy for all non-tax related claims relating 

to any breach of the representations or warranties is the indemnification 

mechanism set forth in Article XIV of the Purchase Agreement.   

60. The parties set a cap on Forbes Media Holdings’ 

indemnification obligations under Section 14.2(a) of the Purchase Agreement in 
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the amount of the  held in the Escrow Account, subject to certain 

exceptions not relevant here.  Section 14.5(b) of the Purchase Agreement provides 

that  

  

2. The Indemnification Obligations Are Limited To “Losses” As 
Defined In The Purchase Agreement  

61. Section 14.2 of the Purchase Agreement limits Forbes Media 

Holdings’ indemnification obligations to “Losses” arising from a bona fide, good 

faith claim for indemnification properly asserted under the Purchase Agreement.   

62. Section 1.1 of the Purchase Agreement, in turn, defines and 

limits “Losses” to direct out-of-pocket costs, including  

 

   

63. The parties expressly agreed to specifically exclude speculative 

and consequential damages from Forbes Media Holdings’ indemnification 

obligations.  In this regard, Section 1.1 of the Purchase Agreement qualifies the 

definition of “Losses” as expressly  
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 (emphasis 

added).  

3. The Indemnification Obligations Are Limited To “Losses” That 
Exceed The  Deductible Amount  

64. The parties agreed that the Losses attributable to validly 

asserted claims under Section 14.2(a), whether alone or in the aggregate, must 

exceed a  deductible (the “Deductible Amount”) before giving rise to a 

valid claim for indemnification against the Escrow Account.  The parties also 

agreed that only Losses in excess of the  Deductible Amount are subject 

to indemnification.     

65. Specifically, Section 14.5 of the Purchase Agreement provides 

that  
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4. The Indemnification Obligations Are Subject To The 
Disclosure Schedules  

66. The parties agreed to specifically exclude certain items, 

including certain ongoing disputes, from the representations and warranties in the 

Purchase Agreement through their inclusion on the Disclosure Schedules.  

67. In this regard, the Purchase Agreement makes clear in 

numerous places that the representations and warranties are limited and qualified 

by the Disclosure Schedules, and that the inclusion of an item on a Disclosure 

Schedule expressly carves that item out of all representations and warranties.  

68. For example, Article V of the Purchase Agreement expressly 

qualifies the representations and warranties by stating:   

 

   

69. Similarly, Section 5.14(a) of the Purchase Agreement states that 

items disclosed on the Disclosure Schedules are carved out from the 

representations and warranties:   
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70. Among the items disclosed and carved out on the Disclosure 

Schedules were certain licensing disputes that were ongoing as of the Closing 

Date.  Schedule 5.14(a)(ii) specifically disclosed and carved out a dispute 

regarding the International Publishing and Licensing Agreement between Forbes 

Media LLC and Bisba Investments Limited, dated October 21, 2009, amended 

October 30, 2013 (replacing Bisba Investments with United Media Holding N.V. 

as new licensee) (the “Ukraine License”).     

71. The Purchase Agreement also makes clear that the inclusion of 

an item on any Disclosure Schedule suffices to disclose that item on all applicable 

Disclosure Schedules.   

72. Section 15.3 of the Purchase Agreement provides that  

 

 

 

 

 

  The preamble of the Disclosure Schedules, 

in turn, contains nearly identical language.   
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73. Accordingly, by its disclosure on Schedule 5.14(a)(ii), the 

parties agreed that the dispute relating to the Ukraine License was carved out and 

specifically excluded from the representations and warranties made by Forbes 

Media Holdings in the Purchase Agreement, and that the dispute thus cannot form 

the basis of an indemnification claim.   

5. The Knowledge Convention 

74. Certain of the representations and warranties are qualified by a 

“knowledge convention,” under which an indemnifiable claim arises only if Forbes 

Media Holdings or Forbes Media had actual knowledge after due inquiry of the 

alleged breach of such representation or warranty as of the Closing Date.   Further, 

the parties agreed that Forbes Media and Forbes Media Holdings’ knowledge 

would be limited to and defined by the actual knowledge after due inquiry of Mr. 

Perlis and Mr. Thomas Callahan, the then-Chief Financial Officer (“CFO”) of 

Forbes Media, as of the Closing Date.  

75. Specifically, Section 15.12 of the Purchase Agreement, titled 

“Knowledge Convention,” provides:   
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76. Schedule 15.12(a), in turn, defines the “Seller Knowledge 

Parties” as Messrs. Perlis and Callahan.   

77. Thus, in order to properly assert an indemnifiable claim under a 

representation or warranty that is subject to a knowledge qualifier, Integrated 

Whale must demonstrate that either Mr. Perlis or Mr. Callahan had actual 

knowledge after due inquiry of the alleged breach as of the Closing Date.  By its 

express terms, then, the Purchase Agreement expressly disclaimed common law 

imputation of knowledge from corporate officers to Forbes Media or Forbes Media 

Holdings in favor of a bargained-for limitation to facts actually known to Messrs. 

Perlis and Callahan after due inquiry.   

E. The Indemnification Procedure 

78. The Agreements set forth the indemnification procedure that 

must be followed in order for Integrated Whale to properly notice a valid and 

effective claim for indemnification.  
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79. The Agreements set a hard deadline of the Termination Date for 

Integrated Whale to submit written notice of indemnification claims to the Forbes 

Plaintiffs and the Escrow Agent.  Much like a statute of repose, the purpose of the 

one-year deadline is to provide the Forbes Plaintiffs with finality in the form of an 

absolute time limit on potential liability, and, in the absence of valid claims for 

indemnification arising during that one-year period, to ensure the speedy 

disbursement of their assets held in the Escrow Account.  

80. Significantly, the Agreements permit Integrated Whale to 

submit notice only for claims that satisfy a minimum evidentiary threshold.  The 

Agreements do not contemplate or countenance the use of an indemnification 

notice for unknown or speculative claims as a “placeholder” on the Escrow 

Account. 

81. Specifically, the Agreements require Integrated Whale to 

provide (i) “reasonable evidence” of any Unresolved Claims, and (ii) “reasonable 

detail” regarding the amount of any Unresolved Claims.  The Purchase Agreement 

also obligates Integrated Whale to provide   

 

that forms the basis for such claims.   
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82. In particular, Section 8(b) of the Escrow Agreement provides 

  

 

 

 

 

 

 

 

 

   

83. Similarly, Sections 14.6(a)-(b) of the Purchase Agreement 

require Integrated Whale to provide written notice of any Third Party Claim, or 

any other claim for indemnification under Article XIV of the Purchase Agreement, 

and these provisions require that such written notice describe the claim  

 

  In 

addition, Section 14.6(b) of the Purchase Agreement requires Integrated Whale to 
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84. Thus, the terms of the Agreements make clear that the provision 

of reasonable detail regarding the amount of Unresolved Claims, and reasonable 

evidence of such claims, are necessary preconditions for a notice of Unresolved 

Claims to be valid and to cause the Escrow Agent to withhold disbursement of any 

portion of the Escrow Amount. 

85. A notice that does not set forth in reasonable detail the 

aggregate amount of all Unresolved Claims, and does not provide reasonable 

evidence of such claims, cannot sustain a valid claim for indemnification, and any 

escrowed assets held on the basis of such a claim would be held without 

justification.    

F. Integrated Whale Defaults On The Notes 

1. Integrated Whale Fails To Make The First Quarterly Payment 
Due On The Notes  

86. The first quarterly payment of interest under the Notes was due 

on October 1, 2014.  

87. On September 29, 2014, in advance of the deadline for the first 

quarterly interest payment, Mr. Timothy Forbes forwarded a calculation, 
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performed by Mr. Sean Hegarty, former CFO of Forbes Media, of the initial 

 interest payment owed by Integrated Whale on October 1, 2014. 

88. Nonetheless, Integrated Whale failed to make the very first 

quarterly interest payment on October 1, 2014.   

89. On October 3, 2014, Mr. Forbes sent an email to Mr. Leung 

requesting confirmation that the wire transfer of the interest payment had been 

made.  Mr. Forbes did not receive a response to this email. 

90. On October 7, 2014, Mr. Forbes forwarded an email from Mr. 

Hegarty to Mr. Wong, in which Mr. Hegarty attached invoices due under the 

Services Agreement and also noted that “we have not received the interest due on 

October 1, 2014 on the installment notes.”  In his cover email, Mr. Forbes 

reiterated to Mr. Wong that “we have not yet received the interest payment due.”  

In response to this email, Mr. Wong requested a telephone call. 

91. Mr. Forbes and Mr. Wong engaged in a telephone conversation 

on October 8, 2014, at which point the interest payment was six days overdue and 

Mr. Forbes already had made several requests for remittance of the overdue 

interest payment.   

92. Later that same day, Mr. Forbes sent an email to Messrs. Wong 

and Leung and again requested payment of the overdue interest:  “The notes are 
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with Integrated Whale Media . . . and interest is due from that entity.  I appreciate 

your tending to this.”  Neither Mr. Wong nor Mr. Leung responded to this email. 

93. Integrated Whale’s failure to make the required interest 

payment when due on October 1, 2014, and subsequent failure to cure such default 

within five business days, constituted an Event of Default under the terms of the 

Notes.   

94. On October 10, 2014, Mr. Forbes sent another email to Mr. 

Wong asking that Integrated Whale make the interest payment.  In this email, Mr. 

Forbes wrote:  

The interest due on the notes is now 10 days past due.  
This liability belongs to the parent company, not to 
Forbes Media.  I know we all agree that it is important 
that we get off to a harmonious start to our relationship.  
Please let me know when we can expect payment of what 
we are due.  Thanks for your attention to this matter.  

95. Mr. Wong once again did not reply to Mr. Forbes’ email. 

96. The next interaction between Mr. Forbes and Mr. Wong was in 

Hong Kong on the morning of October 26, 2014.  Mr. Forbes entered this meeting 

intending to express concern and displeasure with respect to Integrated Whale’s 

failure to honor its obligations under the Notes, and to obtain immediate payment 

of the overdue interest.  Mr. Forbes considered Integrated Whale’s continued 
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refusal to pay the overdue interest to be a sign of disrespect and an ominous 

harbinger of its future dealings with the Forbes Plaintiffs and the Forbes Family.   

97. At the meeting, Mr. Forbes told Mr. Wong that Highlander and 

the Forbes family considered the payment of interest to be very important in 

principle.  Mr. Forbes unequivocally informed Mr. Wong that the failure to pay the 

overdue interest was “a disrespect to the agreement, a disrespect to my family, and 

a disrespect to me personally.”  Mr. Wong nodded in acknowledgment and said “I 

understand.”  Mr. Wong did not dispute that the interest payment was overdue and 

owing.  Mr. Wong agreed to promptly pay the overdue interest, and told Mr. 

Forbes that he would “take care of it” upon his return from Singapore later that 

week.     

98. Once again, however, Integrated Whale ignored Mr. Forbes’ 

request and failed to honor its obligations to pay the overdue interest.  

2. Highlander Delivers The Notices of Default And Acceleration 

99. On November 15, 2014, more than 40 days after the expiration 

of the cure period and nearly three weeks after the meeting between Mr. Forbes 

and Mr. Wong in which Mr. Forbes made the fifth demand for payment of the 

overdue interest, Highlander delivered Notices of Default and Acceleration to 

Integrated Whale.  The Notices of Default and Acceleration provided that 
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Integrated Whale’s failure to make the required payments under the Notes 

constituted an Event of Default and that Highlander was exercising its right to 

accelerate all amounts due under the Notes.    

100. Pursuant to the terms of the Notes, Highlander’s delivery of the 

Notices of Default and Acceleration automatically accelerated the Notes, requiring 

the immediate payment of the entire  principal amount, together 

with interest and other amounts payable under the Notes, including attorney’s fees 

and other costs incurred enforcing the Notes.   

101. Following the delivery of the Notices of Default and 

Acceleration, Integrated Whale once again violated its obligations and did not 

make (and has not made) the required payments of principal, interest and other 

amounts payable under the Notes.   

102. Rather, on November 17, 2014, Mr. Wong sent an email to Mr. 

Forbes, apologizing and offering a new excuse for Integrated Whale’s continuing 

failure to honor its obligations: an unspecified “internal logistic issue.”     

103. On November 18, 2014, Integrated Whale belatedly made a 

payment to Highlander in the amount of , representing the interest payment 

that was due on October 1, 2014.  Under the terms of the Notes, Integrated 

Whale’s late payment did not cure the Event of Default and did not reverse the 
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acceleration of the Notes.  At no time during this period did Mr. Wong or any of 

the other representatives of Integrated Whale suggest in any written 

communication that the Notes were not now in default, or that any such default had 

been waived or excused.   

3. Integrated Whale Continues To Dishonor Its Obligations Under 
The Notes And Refuses To Pay The Amount Due And Owing  

104. Following the issuance of the Notice of Default and 

Acceleration, Mr. Wong suggested several times that Mr. Forbes speak with him 

on the telephone.  In response, Mr. Forbes sent an email to Mr. Wong on 

November 20, 2014, advising that “we intend to pursue all of our rights under the 

default, including accelerating the notes.”   

105. On December 3, 2014, Mr. Forbes spoke with Mr. Wong by 

telephone.  Mr. Forbes again made clear to Mr. Wong that Highlander was entitled 

to the immediate payment of the entire amount due under the Notes.  Mr. Wong 

told Mr. Forbes that the money was not the problem.  Rather, Mr. Wong made a 

stunning admission that the Investor Group was cynically using the outstanding 

debt due under the Notes as leverage over the Forbes Family.  Specifically, Mr. 

Wong told Mr. Forbes that he, and the Investor Group, did not want to make the 

required payments because they were concerned that the Forbes Family would 

have no further incentive to cooperate once Integrated Whale paid the full amounts 
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due and owing under the Notes.  Mr. Wong promised that he would come back 

with a “proposal” within a few days.  Mr. Wong again did not deny that the Notes 

were in default or suggest that any such default had been waived or excused.  

106. In email correspondence exchanged after December 3, 2014, 

Mr. Wong made repeated references to a forthcoming “proposal.”  Again, no such 

proposal was ever made.     

107. Integrated Whale did not, and has not, paid the amount that is 

due and owing under the Notes.   

4. The Statutory Demand and the BVI Litigation 

108. On January 30, 2015, Highlander served a statutory demand on 

Integrated Whale under the law of the British Virgin Islands and pursuant to 

Section 155 of the Insolvency Act 2003 (the “Statutory Demand”).  The Statutory 

Demand sought payment of the  in principal owed under the Notes, 

without waiver of Highlander’s right to demand all other sums, including interest 

and collection costs, due and owing under the Notes.   

109. A statutory demand is a formal demand for payment of a debt 

that is due and owing and is often the first step towards commencing an insolvency 

proceeding to recover unpaid debts from unwilling debtors.  Under the law of the 

British Virgin Islands, the failure by Integrated Whale to either timely pay the 



41 

amount due and owing specified by the Statutory Demand or submit an application 

to set aside the Statutory Demand would result in a presumption that Integrated 

Whale was insolvent.  In that circumstance, Highlander would be entitled to apply 

for the appointment of a liquidator to place Integrated Whale into liquidation.   

110. On February 12, 2015, Integrated Whale submitted an 

application (the “Application”) for an order setting aside the Statutory Demand.  In 

connection with its Application, Integrated Whale offered conflicting and 

internally inconsistent excuses for its failure to honor its obligations.  Integrated 

Whale claimed that its default was “an oversight” and was caused by vague forces 

relating to “confusion,” “administrative pressure,” and an “internal logistic issue.”  

At the same time, Integrated Whale suggested that it intentionally did not make the 

overdue interest payment because the amount was “trivial.”   

111. What is more, Integrated Whale incredibly contended, for the 

first time, that Mr. Timothy Forbes allegedly reached an oral agreement with Mr. 

Wong at the meeting on October 26, 2014 to forbear and defer the missed interest 

payment that was due and owing on October 1, 2014.  Integrated Whale’s 

contention is untrue and utterly belied by the record of correspondence both 

preceding and following the delivery of the Notices of Default and Acceleration, in 

which Mr. Forbes repeatedly and unequivocally demanded that Integrated Whale 
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honor its obligations under the Notes.  At no time did Mr. Forbes, or anyone else 

affiliated with Highlander, ever forgive Integrated Whale’s default or agree to 

defer payment of its interest obligations.   

112. Indeed, prior to the submission of the Application, neither Mr. 

Wong, nor anyone else affiliated with Integrated Whale, ever suggested there was 

an alleged agreement to defer Integrated Whale’s overdue interest payment.  

Tellingly, Mr. Wong did not mention any alleged oral agreement in the very first 

email that he sent to Mr. Forbes following receipt of the Notices of Default and 

Acceleration, in which Highlander demanded that Integrated Whale pay in full the 

entire  principal of the Notes.  Rather, Mr. Wong apologized and 

blamed the nonpayment on an “internal logistic issue.”  Nor did Mr. Wong ever 

mention the alleged oral waiver in any of the more than 12 emails that he 

exchanged with Mr. Forbes between October 26, 2014 and the submission of the 

Application on February 12, 2015.   

113. On an application to set aside a statutory demand, a BVI court 

does not consider the merits of the underlying creditor’s demand for unpaid debt.  

Rather, a BVI court often considers an application to set aside a statutory demand 

on the basis as to whether there is a bona fide and “substantial dispute” as to the 

unpaid debt.  A “substantial dispute” is generally considered to be a dispute that is 
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not frivolous and that may require a court to hear oral evidence to resolve.  Thus, 

an alleged oral agreement to forbear and defer debt, regardless of truth or evidence, 

is a classic example of a litigation tactic deployed by a deadbeat debtor to create a 

“substantial dispute” under false pretenses and defeat a statutory demand.  On a 

determination that a “substantial dispute” exists as to an unpaid debt, a BVI court 

typically orders the statutory demand be set aside, after which the unpaid creditor 

may proceed in ordinary litigation to enforce and collect on the debt.   

114. Thus, Integrated Whale appears to have concocted the alleged 

“oral agreement” as part of a bad faith litigation strategy to defeat the Statutory 

Demand by manufacturing an artificial “substantial dispute” that a BVI court may 

determine requires cross-examination to resolve.  

115. Notwithstanding the unambiguous provisions in the Notes 

precluding oral modification or waiver, Integrated Whale contended that the 

alleged oral agreement gave rise to defenses of waiver and estoppel to its violation 

of its obligations to pay the amount due and owing under the Notes.  

116. As part of its response to the Application, Highlander submitted 

an expert report authored by former Chief Justice of the Delaware Supreme Court, 

Myron T. Steele.  In his expert report, former Chief Justice Steele provided his 

opinion with respect to the significance, under Delaware law, of Integrated 
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Whale’s contention that an alleged oral agreement was reached to forbear and defer 

the interest payment.  Former Chief Justice Steele analyzed the terms of the 

Purchase Agreement and the Notes, including the provisions that unambiguously 

prohibit oral modification and waiver, and concluded that Integrated Whale’s 

allegations were without legal significance because the doctrines of estoppel and 

waiver are unavailable in light of such terms.  According to former Chief Justice 

Steele, in light of the terms of the Purchase Agreement and the Notes, Integrated 

Whale could not, as a matter of Delaware law, reasonably rely on any oral 

representation that purported to modify Integrated Whale’s payment obligations 

under the Notes.  In particular, former Chief Justice Steele opined that “a Delaware 

court would not consider evidence of an alleged oral modification to, or waiver of, 

the parties’ rights and obligations set forth therein.”  

117. On April 14, 2015, the Eastern Caribbean Supreme Court in the 

High Court of Justice, British Virgin Islands, Commercial Division (the “BVI 

Court”) convened a hearing on Integrated Whale’s Application.  As of the date of 

this Complaint, the BVI Court has not issued a decision.   
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G. Integrated Whale Abuses The Corporate Machinery and Violates Its 
Fiduciary Duties To Highlander  

1. Integrated Whale Refuses To Conduct Regular Meetings Of 
The Board  

118. Integrated Whale has routinely flouted its fiduciary and 

contractual obligations to conduct regularly scheduled meetings of the Board.   

119. In this regard, Section 2.02 of the Shareholders Agreement 

provides that the   

120. Despite this requirement, Integrated Whale abused its control of 

the Board by failing to hold any meetings until April 2015, more than seven 

months after the Transaction.  

121. On September 29, 2014, Mr. Timothy Forbes sent an email to 

Mr. Leung requesting the proposed schedule of Board meetings for 2014 and 2015.  

122. In response, Mr. Leung forwarded Mr. Forbes’ question to Mr. 

Wong and curiously asked Mr. Wong – a non-Board member – to provide his 

thoughts on a potential Board calendar.  Neither Mr. Wong nor Mr. Leung ever 

provided a schedule of Board meetings. 

123. Integrated Whale failed to schedule a meeting of the Board over 

the following six months. 
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124. The Board finally held its first meeting on April 22, 2015, 

nearly seven months after the Transaction.  Neither Mr. Yam nor Mr. Hsieh 

attended this meeting.  At this meeting, the Board agreed to convene its next 

meeting on May 6, 2015.  

125. On May 5, 2015, the day before the next scheduled meeting, 

Integrated Whale cancelled the meeting on the pretext that an Integrated Whale 

director wished to meet “face-to-face” to discuss “financial matters.”  That in-

person meeting never took place.   

126. The Board convened its next meeting on May 21, 2015.  Mr. 

Hsieh once again failed to attend.  At this meeting, the Board agreed to schedule its 

subsequent meeting for July 28, 2015.    

127. Yet, on July 24, 2015, just days prior to the scheduled meeting, 

Integrated Whale cancelled the meeting on the excuse of an unexplained “travel 

conflict.”  The next meeting was scheduled for August 11, 2015.  

128. The Board met on August 11, 2015 as planned.  Neither Mr. 

Yam nor Mr. Hsieh attended the meeting.   

129. Thus, over the course of a year, Integrated Whale has allowed 

the Board to meet only three times.  And during that time, the principals of 
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Integrated Whale have shown their utter disregard for corporate formalities by 

collectively attending only a single meeting. 

2. Integrated Whale Fails To Make Quarterly Tax Distribution 
Payments On Time  

130. Integrated Whale has been equally unwilling to honor its 

obligations to make contractually mandated tax distributions to Highlander in a 

timely manner.    

131. The first quarterly tax distribution  (the “December 

Tax Distribution”) was due to be paid to Highlander on December 10, 2014.   

132. Integrated Whale leveraged its control over FGMH to cause it 

to fail to make the very first tax distribution payment owed to Highlander.   

133. Integrated Whale also violated its obligation to provide a loan 

to Highlander in an amount equal to the amount of the unpaid December Tax 

Distribution.   

134. On March 16, 2015, Highlander advised FGMH that it was in 

breach of its obligations and requested that FGMH immediately make the overdue 

December Tax Distribution.  

135. Notwithstanding Highlander’s notice, Integrated Whale 

continued to breach its obligations and took no action to cause FGMH to pay the 

December Tax Distribution or provide a loan for the same amount to Highlander.   
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136. On March 27, 2015, FGMH advised Highlander that it was 

unable to make the December Tax Distribution.  FGMH proposed making the 

payment in a non-pro rata distribution, subject to the approval of Integrated Whale 

and Highlander.   

137. Highlander agreed to FGMH’s proposal on April 17, 2015.  On 

the same day, Highlander sent Integrated Whale a notice of breach and requested 

that Integrated Whale either immediately (i) consent to FGMH’s proposal to pay 

the distribution on a non-pro rata basis, or (ii) honor its obligation under the 

Shareholders Agreement to provide a loan to Highlander in the amount of the 

overdue distribution.   

138. Once again, Integrated Whale ignored Highlander’s demand 

that it honor its obligations and neither consented to FGMH’s proposal nor 

extended a loan as required by the Shareholders Agreement. 

139. Highlander did not receive the December Tax Distribution until 

June 1, 2015, nearly six months after it became due and payable.   

3. Integrated Whale Improperly Delays Providing Financial 
Information To Highlander  

140. Integrated Whale’s pattern of noncompliance with its 

contractual and fiduciary obligations continued when it failed to honor its 
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obligation to provide periodic reports of Financial Information that were owed to 

Highlander.   

141. For fiscal year 2014, FGMH was obligated to provide 

Highlander with the Financial Information no later than March 31, 2015.  

142. Once again, Integrated Whale flouted its obligations to 

Highlander’s detriment and caused FGMH to fail to provide the Financial 

Information when due.  

143. On April 17, 2015, Highlander advised FGMH that it was 

overdue in providing the Financial Information and demanded that FGMH 

immediately honor its obligation to provide such information.   

144. On information and belief, Integrated Whale’s improper 

diversion of the internal accounting and financial personnel and resources of 

FGMH to a fruitless search for breaches by the Forbes Plaintiffs of representations 

and warranties in the Agreements impaired FGMH’s ability to honor its obligation 

to provide the Financial Information on time to Highlander.   

145. Highlander did not receive the Financial Information until May 

15, 2015, approximately forty-five days after the date it was due.   
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4. Integrated Whale Claims To Receive A  

146.  
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H. Integrated Whale Attempts To Seize A Licensing Fee Due To FFS 

165. Pursuant to a Trademark License Agreement, dated February 

26, 2010, by and among Forbes Media and FFS, and amended and restated in its 

entirety as the Amended and Restated Trademark License Agreement, dated 

November 15, 2012 (the “FFS License”), Forbes Media agreed to allow FFS to use 

and/or sublicense the Forbes name and mark in connection with the provision of 
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certain financial products and services.  Under the terms of the FFS License, FFS 

was permitted to enter into certain sublicensing arrangements in exchange for 

making certain payments to Forbes Media on an annual basis.   

166. FFS entered into a sublicense with G2 Securities, LLC (“G2 

Securities”) that was memorialized as the Trademark License Agreement, dated 

May 24, 2010, as amended January 25, 2011 (the “G2 Sublicense”).  Pursuant to 

the terms of the G2 Sublicense, G2 Securities renamed itself Forbes Private Capital 

Group (“FPCG”).  FPCG, in turn, subsequently renamed itself FocusPoint Private 

Capital Group (“FocusPoint”) (collectively, the “G2 Licensee”). 

167. As of the Closing Date, FFS was owed approximately  

 in outstanding fees by the G2 Licensee.  On or around the Closing Date, 

FFS in good faith advanced to Forbes Media its share of the receivable owed by 

the G2 Licensee in the approximate amount of at least , notwithstanding 

the fact that the G2 Licensee had not (and still has not) paid the outstanding fee 

owed to FFS.   

168. In connection with the Transaction, FFS transferred the G2 

Sublicense to Forbes Media Holdings, pursuant to a Contribution Agreement dated 

September 12, 2014 (the “Contribution Agreement”).  The Contribution 

Agreement makes clear that any accounts receivable under the G2 Sublicense that 
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171. Also pursuant to Section 7.7 of the Purchase Agreement, 

Integrated Whale agreed and was obligated to  

 

   

172. Integrated Whale, in fact, enjoyed a special relationship with 

G2 Securities because G2 Securities was an affiliate of and shared the same 

ultimate corporate parent as G2 Whale Capital Group, a Hong Kong-based 

investment management company in which Mr. Wong is a partner.   

173. Nonetheless, FFS has not been paid the outstanding  

 in fees due under the G2 Sublicense.   

174. Remarkably, the “evidence” that Integrated Whale included in 

the Exhibit to the Notice (more on this below) reflects a brazen attempt by 

Integrated Whale and its principals to seize and misappropriate for their own use 

the outstanding  in fees due and owing by the G2 Licensee to FFS 

under the G2 Sublicense. 

175. Integrated Whale caused Forbes Media to send a letter to the 

G2 Licensee on June 5, 2015, demanding payment for  under the G2 

Sublicense that was due and owing as of September 12, 2014.  The letter attached a 

schedule that made clear that the unpaid fee was for engagements and investments 
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entered into by the G2 Licensee prior to September 12, 2014.  Yet, as Integrated 

Whale was fully aware, the licensing fee that was due and owing as of September 

12, 2014 belonged to FFS, and not Forbes Media.    

176. Further, according to a letter submitted by counsel to the G2 

Licensee dated July 31, 2015, representatives of Integrated Whale met with 

representatives of the G2 Licensee throughout 2014 and proposed forbearing and 

converting the outstanding royalty fees due to FFS into an equity stake in a joint 

venture between the G2 Licensee and Forbes Media.   

177. Specifically, according to the letter, Integrated Whale and its 

principals and agents, including TC Yam, Sammy Wong and Kevin Leung, 

conducted several meetings and discussions with FPCG (as the G2 Licensee was 

then known) beginning in March 2014 in which they “gave FPCG every indication 

that the  FPCG was paying under the Licensing Arrangement 

would be converted into an equity stake in a Joint Venture between FPCG and 

Forbes Media.”  In particular, these discussions concerned “a deal whereby Forbes 

Media would forego the license fee of approximately  for an equity 

stake in FPCG.”   

178. Integrated Whale’s discussions and proposals were never 

disclosed to or authorized by FFS and were in clear violation of its obligations 
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under the Purchase Agreement.  FPCG withheld payment of the  in 

fees in apparent reliance on Integrated Whale’s unauthorized representations and 

proposals.  Thus, Integrated Whale’s misconduct caused FPCG to breach its 

obligations under the G2 Sublicense to pay the outstanding fee to FFS.   

179. On information and belief, Mr. Wong persisted in his attempts 

to seize the fee despite repeated admonitions by numerous Forbes Media personnel 

that the outstanding  in fees due under the G2 Sublicense belonged to 

FFS, and not to Forbes Media. 

180. Accordingly, the “evidence” that Integrated Whale included in 

the Exhibit to the Notice confirms that Integrated Whale and its principals sought 

to take the outstanding licensing fees owed to FFS as of the Closing Date for their 

own use in violation of the law and the terms of the Purchase Agreement.   

181. Integrated Whale and its principals knowingly and tortiously 

interfered with FFS’ right to receive the outstanding  in fees due under 

the G2 Sublicense.  Integrated Whale and its principals knowingly and falsely 

represented to FPCG that they had the ability to forebear the overdue license fee 

owned by FFS with the intent to convert the outstanding fee into an asset of the 

company controlled by Integrated Whale.  Integrated Whale’s misrepresentations 
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and misconduct caused FPCG to withhold payment of the overdue licensing fee to 

FFS in violation of FPCG’s obligations under the G2 Sublicense.    

182. Integrated Whale also breached its obligations under the 

Purchase Agreement to use commercially reasonable efforts to cause the G2 

Licensee to pay FFS all amounts due and owing.  

183. As a result of Integrated Whale’s fraudulent interference and 

contractual violations, FFS still has not been paid the amount due under the G2 

Sublicense, more than a year after the Transaction. 

I. Integrated Whale Attempts To Improperly Prevent The Release Of 
The Escrow Amount To The Forbes Plaintiffs In Violation Of The 
Agreements  

184. On September 10, 2015, the eve of the expiration of the Escrow 

Account, Integrated Whale submitted a Notice of Unresolved Claims to the Escrow 

Agent, as well as a letter to counsel for the Forbes Plaintiffs (together, the 

“Notice”).  The Notice purports to provide written notice of claims for 

indemnification and seeks to prevent the release of the entire Escrow Amount to 

the Forbes Plaintiffs.   

185. The Notice purports to provide notice of three indemnifiable 

claims, including the “Third Party Claim,”  
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 the value of which is unquantified, and the “Undisclosed Interests 

Claim,” the value of which also is unquantified (collectively, the “Indemnification 

Claims”).   

186. The Notice contends without support that the aggregate amount 

of the Indemnification Claims exceeds  and instructs the Escrow Agent 

not to release any portion of the  held in the Escrow Account.    

187. The Notice is ineffective and invalid under the Agreements 

because (i) it fails to meet the evidentiary requirements required by the 

Agreements, (ii) it does not establish claims in excess of the  Deductible 

Amount, let alone claims for the entire  Escrow Amount, and (iii) none 

of the Indemnification Claims constitutes an Unresolved Claim under the Purchase 

Agreement.   

188. By submitting a facially invalid Notice, without evidentiary 

support or any reasonable basis, Integrated Whale has acted in bad faith and 

violated the indemnification mechanism set forth in the Agreements. 

189. As a result of Integrated Whale’s misconduct, the Escrow 

Agent did not disburse the Escrow Amount on the Release Date, and the  

 Escrow Amount continues to be improperly withheld in the Escrow 

Account.    
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1. The Notice Fails To Comply With The Indemnification 
Mechanism Set Forth In The Agreements  

190. The Notice fails to comply with the indemnification procedure 

set forth in the Agreements, which requires Integrated Whale to satisfy a minimum 

evidentiary threshold by providing (i) “reasonable evidence” of Unresolved 

Claims and (ii) “reasonable detail” regarding the amount of Unresolved Claims.  

191. It is evident from the face of the Notice, and the attached 

“Exhibit,” that Integrated Whale did not come close to providing reasonable 

evidence of the Indemnification Claims or reasonable detail regarding the amount 

of such claims.  

192. The Exhibit is largely comprised of (i) the papers submitted in 

connection with the arbitration dispute relating to the Ukraine License that 

underlies the Third Party Claim, and (ii) hundreds of pages of publicly available 

news reports that both predate the Transaction and concern matters that were 

disclosed to and vetted by Integrated Whale.  There is nothing in the Exhibit that 

provides reasonable detail or any evidence of a properly asserted Unresolved 

Claim. 

193. The Notice also does not provide any detail or evidence of 

Losses in excess of the  Deductible Amount, let alone for the entire  

 Escrow Amount. 
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194. The lack of detail or evidence for  in so-called 

Unresolved Claims is not surprising in light of the fact that Integrated Whale did 

not include any such claims under “commitments and contingencies” on FGMH’s 

audited consolidated financial statements for 2014.  Indeed, Integrated Whale’s 

failure to include such claims on FGMH’s financial statements is an admission 

that, in its judgment, such claims are either immaterial, and thus valued at far less 

than the  Deductible Amount, or do not have any value at all.   

2. The Indemnification Claims Are Not Unresolved Claims 

a. The “Third Party Claim” Is Not Indemnifiable Under The 
Purchase Agreement  

195. The Third Party Claim purports to seek indemnification under 

Section 14.6(a) of the Purchase Agreement for an alleged breach of a 

representation or warranty arising under Section 5.4 of the Purchase Agreement. 

196. The Third Party Claim concerns a  arbitration claim 

brought against Forbes Media by UMH relating to the Ukraine License.  UMH has 

alleged in the arbitration proceeding that Forbes Media wrongfully terminated the 

Ukraine License and that UMH’s parent, Trilado Enterprise Inc., had paid Forbes 

Media  upon signing of the license agreement for a “guaranteed five 

years’-worth of royalties.” 
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201. However, despite its obligations to provide the Forbes Plaintiffs 

with all material written evidence of any Third Party Claim, Integrated Whale has 

not provided any evidence substantiating this .  

202. Nor has Integrated Whale explained why  

 constitutes “reasonable detail” regarding the 

indemnifiable value of an Unresolved Claim.  

203. Indeed, the value assigned to the Third Party Claim by 

Integrated Whale is contradicted by  

 

  

204. Thus, even if the Third Party Claim was not disclosed on the 

Disclosure Schedules, the Third Party Claim, by itself, is not an Unresolved Claim 

because its value does not exceed the  Deductible Amount.   

205. Integrated Whale first purported to provide notice of the Third 

Party Claim to the Forbes Plaintiffs in a letter dated June 5, 2015.   

206. The Forbes Plaintiffs responded by letter on July 8, 2015, and 

explained to Integrated Whale that the Third Party Claim did not constitute an 

indemnifiable claim because it was listed and identified on the Disclosure 
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c. The “Undisclosed Interests Claim” Is Not Indemnifiable 
Under The Purchase Agreement  

226. The Undisclosed Interests Claim purports to seek 

indemnification under Section 14.6(b) of the Purchase Agreement for alleged 

breaches of representations or warranties arising under Section 5.18 of the 

Purchase Agreement in connection with two sublicensing arrangements entered 

into by FFS. 

227. Pursuant to Section 5.18, Forbes Media represented and 

warranted that  

 

 

     

228. According to Integrated Whale, the counterparties to two 

sublicensing arrangements entered into by FFS, including FocusPoint, as the 

licensee under the G2 Sublicense, and FFT Wealth Management LLC (“FFT”), 

have failed to pay fees due and owing under such sublicenses to Forbes Media at 

the behest of unnamed “individuals and entities directly affiliated with FMH” that 

allegedly control FocusPoint and FFT.   
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229. The Undisclosed Interests Claim fails to assert an indemnifiable 

claim for multiple reasons.  

230. As a threshold matter, as described above, the “evidence” that 

Integrated Whale provided in connection with the Undisclosed Interests Claim 

makes clear that Integrated Whale is attempting to withhold escrowed assets 

belonging to the Forbes Plaintiffs on the basis of an outstanding fee under the G2 

Sublicense that is owed by FocusPoint to FFS, and not to Integrated Whale or 

Forbes Media.  What is more, on or around the Closing Date, FFS in good faith 

advanced to Forbes Media its share of the receivable owed by the G2 Licensee in 

the approximate amount of at least , notwithstanding the fact that the G2 

Licensee had not (and still has not) paid the outstanding fee owed to FFS. 

231. Moreover, the Notice does not meet the evidentiary protocol 

established by the Agreements because it does not provide any factual support, let 

alone reasonable evidence, concerning the allegations that “individuals and entities 

directly affiliated with FMH” somehow “control” or “controlled” FocusPoint and 

FFT and caused those entities to stop making payments of fees due and owing to 

Forbes Media.   

232. Indeed, the Notice fails to provide any evidence concerning the 

management teams or controlling owners of FocusPoint and FFT, let alone 
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establish that FocusPoint or FFT is an Affiliate (as defined in the Purchase 

Agreement) of Forbes Media Holdings, as is required by Section 5.18 of the 

Purchase Agreement.   

233. Integrated Whale has provided no evidence that FocusPoint or 

FFT controlled, were controlled by or were under common control with Forbes 

Media Holdings, or that any Affiliate of Forbes Media Holdings played any role in 

their alleged failure to perform under the sublicensing arrangements.  To the 

contrary, the websites for FocusPoint and FFT, as well as the Form ADV filed with 

the Securities and Exchange Commission by FFT, demonstrate that neither Forbes 

Media Holdings nor its Subsidiaries or Affiliates exercised or exercises any control 

over FocusPoint or FFT.  Rather, the few news articles included in the Exhibit to 

the Notice reflect only publicly available information that a former Forbes Media 

employee previously served in a non-executive role with FFT prior to 2014.   

234. Integrated Whale also has not provided any quantification of 

Losses arising from the Undisclosed Interests Claim, much less “reasonable detail” 

of such Losses.  Nor can it because, as discussed above, the outstanding licensing 

fee owed under the G2 Sublicense is an asset of FFS, and not of Integrated Whale 

or Forbes Media.   
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235. Even if the allegations underlying the Undisclosed Interests 

Claim were true and supported by sufficient evidentiary detail, such allegations do 

not give rise to a breach of any representation and warranty under the Purchase 

Agreement, including Section 5.18.   

236. Under Section 5.18, Forbes Media represented and warranted 

that  

 

 

  (emphasis added).   

237. The two sublicensing arrangements at issue were between FFS 

and G2 Securities (now FocusPoint) and between FFS and FFT.  Quite plainly, 

none of FFS, G2 or FFT is “the Company,” nor are any of those entities a 

Subsidiary of Forbes Media.  Moreover, neither G2 nor FFT is an Affiliate (as 

defined in the Purchase Agreement) of Forbes Media Holdings, or an immediate 

family member of an Affiliate of Forbes Media Holdings.     

238. Thus, the allegations do not implicate a breach of Section 5.18 

of the Purchase Agreement because Section 5.18 contemplates only contracts and 

relationships between certain persons and entities that are Forbes Media Holdings, 

or Affiliates of Forbes Media Holdings, or immediate family members of such 
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Affiliates, on the one hand, and the Company or its Subsidiaries, on the other hand, 

and not any other entity.   

J. Integrated Whale Refuses To Withdraw The Notice In Breach Of Its 
Obligations Under the Agreements  

239. On September 21, 2015, the Forbes Plaintiffs and Elevation 

Partners submitted to the Escrow Agent a written objection thoroughly detailing 

the deficiencies described above.  

240. On September 22, 2015, the Forbes Plaintiffs submitted a 

Demand for Withdrawal of Claims to Integrated Whale (the “Demand”).  In the 

Demand, the Forbes Plaintiffs described the same fatal deficiencies and demanded 

that Integrated Whale immediately withdraw the Notice.  The Forbes Plaintiffs also 

demanded that Integrated Whale comply with its obligations under the Agreements 

to immediately provide all material information and documents relating to the 

Unresolved Claims. 

241. On September 23, 2015, counsel for Integrated Whale 

responded in cursory fashion to the Demand, providing no additional information 

or documents and advising only that Integrated Whale would respond substantively 

to the Demand at some unspecified future date. 

242. After waiting two weeks for a response, the Forbes Plaintiffs 

once again reached out to Integrated Whale by letter on October 7, 2015, and 
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repeated their request that Integrated Whale comply with its obligations to provide 

all additional information or documents in its possession that purportedly related to 

the claims, or else immediately withdraw the Notice. 

243. On October 8, 2015, counsel for Integrated Whale again 

responded in cursory fashion, providing no additional information or documents 

and advising only that Integrated Whale still intended to respond substantively to 

the Demand at a future date.  

244. On October 15, 2015, more than three weeks after the Forbes 

Plaintiffs submitted the Demand, Integrated Whale finally sent a letter that 

purported to respond to the Demand.  This letter merely dug in behind Integrated 

Whale’s baseless Notice, and did not provide a meaningful response to the 

Demand or provide any additional information or documents purportedly relating 

to the Unresolved Claims.  To the contrary, Integrated Whale attempted to stand 

the Agreements’ evidentiary standard on its head by demanding that the Forbes 

Plaintiffs identify for Integrated Whale any information in Integrated Whale’s 

possession that purportedly bears on its claims for indemnification.   

245. On October 21, 2015 and October 22, 2015, counsel for the 

Forbes Plaintiffs engaged in a meet and confer with counsel for Integrated Whale 

in a good faith attempt to resolve the dispute.  The discussions with Integrated 
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Whale’s counsel, however, only confirmed that Integrated Whale submitted the 

Notice in bad faith and without any reasonable basis, including by its counsel 

acknowledging the following:  

• Even if, hypothetically, the Third Party Claim was 

dismissed in the arbitration and/or the Undisclosed 

Interest Claim was withdrawn by Integrated Whale, 

Integrated Whale would not immediately release a 

portion of the Escrow Amount, but would merely 

reconsider the scope of its claim; 

• Integrated Whale is unable or unwilling to assign a 

specific dollar value to any of the individual Unresolved 

Claims; 

• Integrated Whale was unwilling to consider a proposal by 

counsel to the Forbes Plaintiffs to consult with Forbes 

Media (a company controlled by Integrated Whale) to 

gain information and insight into the status and value of 

the Third Party Claim; 

• Integrated Whale has no further information or evidence 

that purportedly relates to the Indemnification Claims 
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beyond the scant “evidence” that was provided in the 

Exhibit;  

•  

 

 

• 

 

 

 

    

• Integrated Whale has no evidence that any member of the 

Forbes Family controlled either the G2 Licensee or FFT, 

and it asserted the Undisclosed Interests Claim solely on 

the basis of publicly available news reports that predated 

the Transaction and suggested, unsurprisingly, that the 

G2 Licensee sought referral business from a member of 

the Forbes Family;   
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• Integrated Whale has no evidence that either the G2 

Licensee or FFT owe any unpaid licensing fees under the 

sublicenses to Forbes Media, let alone any evidence that 

supports a quantifiable amount; and  

• Having provided no meaningful evidence with respect to 

their Undisclosed Interest Claim, Integrated Whale would 

only consider withdrawing it if Highlander produces to it 

“unequivocal” evidence to disprove Integrated Whale’s 

speculation that the Forbes Plaintiffs have an interest in 

the G2 Licensee or FFT. 

246. The Forbes Plaintiffs have been forced to conclude that further 

attempts at dialogue with Integrated Whale would be futile, and that Integrated 

Whale will only seek to exploit additional good faith efforts by the Forbes 

Plaintiffs to resolve the deficiencies in the Notice as an opportunity to continue to 

delay disbursement of the Escrow Amount.    

247. Despite the Forbes Plaintiffs’ good faith efforts, Integrated 

Whale has refused to withdraw its baseless Notice and permit the Escrow Agent to 

disburse the Escrow Amount.   
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248. As a result of Integrated Whale’s bad faith actions, the Escrow 

Agent has not disbursed the Escrow Amount to the Forbes Plaintiffs. 

COUNT I 
Breach of Contract – 18 Month Note, 5 Year Note and 7 Year Note 

249. The Forbes Plaintiffs repeat and reallege the allegations set 

forth in the foregoing paragraphs of the Complaint as if fully set forth herein. 

250. Integrated Whale issued and is signatory to each of the Notes.  

251. Highlander is the valid assignee of all rights, title and interest to 

each of the Notes.  

252. Each of the Notes is a valid and binding contract between 

Integrated Whale and Highlander, and was supported by adequate consideration.  

253. Highlander has fully performed all of its obligations under the 

Agreements.  

254.  

 

  

255.  
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256.  

 

  

257. Integrated Whale is obligated under each of the Notes to make 

quarterly payments of accrued and unpaid interest to Highlander, with the first 

such payment due on October 1, 2014.  

258. Each of the Notes provides that a failure by Integrated Whale to 

make the required interest payment when due, and subsequent failure to cure such 

default within five business days, constitutes an Event of Default. 

259. Upon written notice by Highlander of an Event of Default, each 

of the Notes automatically accelerates with the entire principal thereunder, all 

interest thereon and all other amounts payable under each of the Notes becoming 

immediately due and payable. 

260. On October 1, 2014, Integrated Whale failed to make the 

required payment of interest due under each of the Notes.  

261. On November 15, 2014, Highlander delivered written notice to 

Integrated Whale of the Event of Default and Acceleration with respect to each of 

the Notes.     
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262. Integrated Whale is obligated under the terms of each of the 

Notes to immediately pay Highlander the entire principal owing thereunder, all 

interest thereon and all other amounts payable under or in respect of each of the 

Notes, including all costs, attorney’s fees and expenses incurred by Highlander in 

the collection of each of the Notes. 

263. In breach of its obligations under each of the Notes, Integrated 

Whale has refused, and continues to refuse, to pay Highlander the entire principal 

owing thereunder, all interest thereon and all other amounts payable under or in 

respect of each of the Notes. 

264. By reason of the foregoing, Integrated Whale is liable to 

Highlander for the damages that Highlander has suffered as a result of Integrated 

Whale’s material breach of each of the Notes, the amount of such damages to be 

determined at trial, but in any event no less than the entire principal owed on each 

of the Notes of , for an aggregate total of no less than  

, plus accrued and unpaid interest, and any other amounts payable under or 

in respect of each of the Notes, including all costs, attorney’s fees and expenses 

incurred by Highlander in the collection thereof.  
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COUNT II 
Declaratory Judgment 

265. The Forbes Plaintiffs repeat and reallege the allegations set 

forth in the foregoing paragraphs of the Complaint as if fully set forth herein. 

266. The Agreements are valid and binding contracts, and were 

supported by adequate consideration.   

267. The Forbes Plaintiffs have fully performed all of their 

obligations under the Agreements.  

268. The Agreements obligate Integrated Whale to assert only bona 

fide, good faith claims for indemnification for which it has evidentiary support and 

a reasonable basis to believe that such claims constituted indemnifiable claims 

under the Purchase Agreement.  

269. The Agreements require Integrated Whale to follow the 

indemnification procedures set forth therein, which require Integrated Whale to 

provide a written notice of such claims that provides (i) “reasonable evidence” of 

any Unresolved Claims, and (ii) “reasonable detail” regarding the amount of any 

Unresolved Claims.   

270. There is a justiciable controversy between the parties 

concerning whether the Notice is valid and effective under the indemnification 

procedures set forth in the Agreements, whether the Indemnification Claims 
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constitute Unresolved Claims under the Purchase Agreement, and whether the 

Escrow Amount should be disbursed to the Forbes Plaintiffs. 

271. As a result of the foregoing, the Forbes Plaintiffs seek an order 

declaring that the Notice is invalid and ineffective under the Agreements, that the 

Indemnified Claims do not constitute Unresolved Claims under the Purchase 

Agreement, or, to the limited extent valid, do not exceed the  Deductible 

Amount, and that the Escrow Amount should be disbursed to the Forbes Plaintiffs. 

COUNT III 
Breach of Contract – The Purchase Agreement And Escrow Agreement 

272. The Forbes Plaintiffs repeat and reallege the allegations set 

forth in the foregoing paragraphs of the Complaint as if fully set forth herein. 

273. There exists an actual justiciable dispute between the parties as 

alleged herein.  

274. The Agreements are valid and binding contracts, and were 

supported by adequate consideration.   

275. The Forbes Plaintiffs have fully performed all of their 

obligations under the Agreements.  

276. Integrated Whale has breached the Agreements by failing to 

comply with the indemnification procedures set forth in the Agreements and by 
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asserting an invalid and ineffective Notice, without evidentiary support or a 

reasonable basis. 

277. Integrated Whale asserted the invalid and ineffective Notice in 

bad faith and in order to intentionally delay the disbursement of the Escrow 

Amount to the Forbes Plaintiffs.  

278. Integrated Whale has breached the Agreements by asserting 

purported Indemnification Claims that are not Unresolved Claims under the 

Purchase Agreement.   

279. Integrated Whale has violated its obligations under the 

Agreements by improperly refusing to withdraw the invalid and ineffective Notice, 

despite being advised of its deficiencies by the Forbes Plaintiffs, and by using such 

Notice to improperly interfere with the Escrow Agent’s performance of its duties 

and prompt disbursement of the Escrow Amount to the Forbes Plaintiffs.   

280. The Escrow Agent has not released any portion of the Escrow 

Amount to the Forbes Plaintiffs.   

281. Integrated Whale has refused to withdraw the Notice or provide 

the Escrow Agent with a Joint Written Direction directing the release of the 

Escrow Amount to the Forbes Plaintiffs.  
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282. Integrated Whale’s breaches of the Agreements have materially 

prejudiced and caused injury to the Forbes Plaintiffs.  

283. The Forbes Plaintiffs seek specific performance of the 

Agreements, including release of the Escrow Amount to the Forbes Plaintiffs or, in 

the alternative, an injunction requiring Integrated Whale to honor its obligations 

under the Agreements and to take all necessary actions to cause the Escrow Agent 

to release the Escrow Amount to the Forbes Plaintiffs, including by withdrawing 

the Notice and by submitting a Joint Written Direction so directing the Escrow 

Agent.   

284. To the extent that the Court deems any of the Indemnification 

Claims to be validly asserted under the Purchase Agreement, the Forbes Plaintiffs 

seek specific performance of the Agreements, including release of the Escrow 

Amount that is in excess of the Retained Amount determined by the Court, or, in 

the alternative, an injunction requiring Integrated Whale to honor its obligations 

under the Agreements and to take all necessary actions to cause the Escrow Agent 

to release to the Forbes Plaintiffs the portion of the Escrow Amount that is in 

excess of the Retained Amount determined by the Court, including by withdrawing 

the Notice as to Indemnification Claims deemed invalid by the Court, and by 

submitting a Joint Written Direction so directing the Escrow Agent. 
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285. The Forbes Plaintiffs have no adequate remedy at law. 

COUNT IV 
Breach Of The Implied Covenant Of Good Faith And Fair 

Dealing – The Purchase Agreement And The Escrow Agreement 

286. The Forbes Plaintiffs repeat and reallege the allegations set 

forth in the foregoing paragraphs of the Complaint as if fully set forth herein. 

287. There exists an actual justiciable dispute between the parties as 

alleged herein.  

288. The Agreements are valid and binding contracts, and were 

supported by adequate consideration.   

289. The Forbes Plaintiffs have fully performed all of their 

obligations under the Agreements.  

290. As a matter of Delaware law, the Agreements contain an 

implied covenant of good faith and fair dealing.   

291. Integrated Whale had an implied duty of good faith not to take 

any actions that would frustrate the material rights for which the Forbes Plaintiffs 

bargained in the Agreements, including by taking any actions that would cause the 

amounts held in the Escrow Account to be withheld from disbursement to the 

Forbes Plaintiffs, in whole or in part, without justification, evidentiary support or 

reasonable basis.   
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292. In particular, Integrated Whale impliedly covenanted that it 

would assert only bona fide, good faith claims against the Escrow Account for 

which it had evidentiary support and a reasonable basis to believe that such claims 

constituted indemnifiable claims under the Purchase Agreement, and Integrated 

Whale was under a duty to not assert claims in bad faith for which it lacked 

evidentiary support and a reasonable basis, or to assert claims as a placeholder on 

the Escrow Account while it continued to search for a basis and evidentiary 

support for such claims.    

293. Integrated Whale additionally had an implied duty of good faith 

to assert only claims for indemnification for which it had evidentiary support and a 

reasonable basis to believe that such claims, alone or in the aggregate, exceeded 

the  Deductible Amount.  

294. To the extent that any bona fide, good faith claim existed for 

which Integrated Whale had evidentiary support and a reasonable basis, Integrated 

Whale impliedly covenanted that it would not assert a claim against the Escrow 

Account for an amount in excess of the Losses related to such bona fide claims.   

295. The parties intended, agreed and reasonably expected that, in 

the absence of bona fide, good faith claims for which Integrated Whale possessed 

evidentiary support and a reasonable basis, Integrated Whale would not issue any 
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notice of Unresolved Claims and would take no action to hinder the Escrow 

Agent’s performance of its duties and prompt disbursement of the Escrow Amount 

to the Forbes Plaintiffs following the Termination Date.   

296. Integrated Whale’s assertion of facially invalid claims for 

indemnification without evidentiary support or reasonable basis, and its attempt to 

improperly cause the Escrow Agent to withhold disbursement of the Escrow 

Amount on the basis of an invalid and ineffective Notice, is contrary to the 

expectations of the parties and, to the extent (if any) that it does not violate the 

express terms of the Agreements, contradicts a fundamental purpose of the 

Agreements by depriving the Forbes Plaintiffs of the benefit of the bargain that 

they struck in the Agreements.   

297. By improperly delaying the release of the Escrow Amount to 

the Forbes Plaintiffs without justification, Integrated Whale has acted in an 

unreasonable manner, in bad faith and in breach of the implied covenant of good 

faith and fair dealing implied in the Agreements.  

298. The Escrow Agent has not released any portion of the Escrow 

Amount to the Forbes Plaintiffs.  
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299. Integrated Whale has refused to withdraw the Notice and has 

not provided the Escrow Agent with a Joint Written Direction directing the release 

of the Escrow Amount to the Forbes Plaintiffs. 

300. As a result of Integrated Whale’s breaches of the implied duty 

of good faith and fair dealing implied in the Agreements, the Forbes Plaintiffs have 

suffered injury. 

301. The Forbes Plaintiffs seek specific performance of the 

Agreements, including the release of the Escrow Amount or, in the alternative, an 

injunction requiring Integrated Whale to honor its obligations under the 

Agreements and to take all necessary actions to cause the Escrow Agent to release 

the Escrow Amount to the Forbes Plaintiffs, including by withdrawing the Notice 

and by submitting a Joint Written Direction so directing the Escrow Agent.  

302. To the extent that the Court deems any of the Indemnification 

Claims to be validly asserted under the Purchase Agreement, the Forbes Plaintiffs 

seek specific performance of the Agreements, including release of the Escrow 

Amount that is in excess of the Retained Amount determined by the Court, or, in 

the alternative, an injunction requiring Integrated Whale to honor its obligations 

under the Agreements and to take all necessary actions to cause the Escrow Agent 

to release to the Forbes Plaintiffs the portion of the Escrow Amount that is in 



95 

excess of the Retained Amount determined by the Court, including by withdrawing 

the Notice as to Indemnification Claims deemed invalid by the Court, and by 

submitting a Joint Written Direction so directing the Escrow Agent. 

303. The Forbes Plaintiffs have no adequate remedy at law. 

COUNT V 
Tortious Interference – G2 Sublicense 

304. The Forbes Plaintiffs repeat and reallege the allegations set 

forth in the foregoing paragraphs of the Complaint as if fully set forth herein. 

305. The G2 Sublicense is a valid and binding contract, and was 

supported by adequate consideration.   

306. Pursuant to the terms of the G2 Sublicense, the G2 Licensee 

owes FFS approximately  in outstanding fees that had accrued as of the 

Closing Date. 

307. In connection with the Transaction, the G2 Sublicense was 

transferred to Forbes Media on the knowledge of Integrated Whale that the G2 

Licensee owed  in fees to FFS, and on the agreement of Integrated 

Whale that the unpaid fee had not been transferred and remained an asset of FFS.   

308. In fact, Integrated Whale agreed and was obligated to  
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309. The amount of the unpaid fee also was memorialized in the 

Side Letter, to which Integrated Whale is a party.   

310. Integrated Whale intentionally made misrepresentations and 

unauthorized overtures to the G2 Licensee in order to attempt to seize and 

misappropriate for its own use the outstanding  in fees that it knew 

belonged to FFS.   

311. In particular, Integrated Whale secretly attempted to convince 

the G2 Licensee to forego payment to FFS in exchange for an equity stake in a 

joint venture that would not include FFS and that FFS did not authorize.   

312. As a result of Integrated Whale’s improper interference with the 

right of FFS to receive the outstanding  in fees, FFS has been harmed 

and has not been paid the unpaid fee by FPCG in violation of its obligations under 

the G2 Sublicense.   

313. In taking the foregoing actions, Integrated Whale acted without 

justification or proper purpose.  Integrated Whale acted with the improper and 

illegitimate motive to seize and convert the  fee that it knew and 

agreed belonged to FFS.    

314. By reason of the forgoing, Integrated Whale is liable to FFS for 

the damages that FFS has suffered as a result of Integrated Whale’s tortious 
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interference with the G2 Sublicense, the amount of such damages to be determined 

at trial, but in any event no less than .  

RELIEF DEMANDED 

WHEREFORE, plaintiffs Highlander, Forbes Media Holdings and 

FFS respectfully request that this Court award the following relief: 

(a) An order declaring that the Notices of Default and Acceleration 

were valid and effective and automatically and irreversibly accelerated each of the 

Notes, with the entire principal thereunder, all interest thereon and all other 

amounts payable under or in respect of the Notes due and payable to Highlander as 

of November 15, 2014; 

(b) An order declaring that Integrated Whale breached each of the 

Notes by failing to pay all principal owing thereunder, all interest thereon and all 

other amounts payable under or in respect of the Notes;  

(c) An order awarding damages to Highlander in an amount to be 

determined at trial, but in no event less than the principal amount owed pursuant to 

the Notes of , accrued but unpaid interest as of the date of 

judgment, plus attorney’s fees and the costs of collection to be assessed against 

Integrated Whale;  

(d) An order awarding pre-judgment and post-judgment interest on 

all amounts judged due and owing on the Notes, including the amount judged due 

and owing as of November 15, 2014; 
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(e) An order declaring that the Notice is invalid and ineffective 

under the Agreements, that the Indemnified Claims do not constitute Unresolved 

Claims under the Purchase Agreement, or, to the limited extent valid, do not 

exceed the  Deductible Amount, and that the Escrow Amount should be 

disbursed to the Forbes Plaintiffs;  

(f) An order declaring that Integrated Whale breached the duty of 

good faith and fair dealing inherent in the Agreements;  

(g) An order of specific performance and mandatory injunction 

requiring Integrated Whale to take all necessary actions to cause the Escrow Agent 

to release the Escrow Amount to the Forbes Plaintiffs, including by withdrawing 

the Notice and by submitting a Joint Written Direction so directing the Escrow 

Agent; 

(h) An order declaring that Integrated Whale tortiously interfered 

with the right of FFS to receive the outstanding  receivable due under 

the G2 Sublicense;  

(i) An order awarding damages to FFS in an amount to be 

determined at trial, but in no event less than , including pre-judgment 

and post-judgment interest;  

(j) An order granting the Forbes Plaintiffs costs and disbursements, 

including reasonable attorney’s fees and expenses incurred in connection with this 

action; and 

(k) An order granting such other and further relief as the Court 

deems just and proper. 



99 

 

 
 
 
 
 
 
 
OF COUNSEL: 
 
Martin L. Seidel 
Nathan M. Bull 
Jared Stanisci 
CADWALADER, 
WICKERSHAM & TAFT 
LLP 
One World Financial Center 
New York, New York 10281 
(212) 504-6000 

MORRIS, NICHOLS, ARSHT & TUNNELL LLP 
 
 
 
/s/  Kenneth J. Nachbar  
Kenneth J. Nachbar (#2067) 
Leslie A. Polizoti (#4299) 
Dustin Hillsley (#5904) 
1201 N. Market Street  
P.O. Box 1347 
Wilmington, DE  19899-1347 
(302) 658-9200 

Attorneys for Plaintiffs Highlander Management 
LLC, Forbes Media Holdings LLC and Forbes 
Financial Services LLC 

October 26, 2015 




