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AFFIDAVIT OF JOSHUA SASON 

STATE OF NEW YORK  ) 
)   ss.: 

COUNTY OF NEW YORK  ) 

Joshua Sason, being duly sworn, on oath, deposes and states as follows: 

1. I am an Authorized Director of MG Partners Limited, a company with limited 

liability organized under the laws of Gibraltar (“MGP”).  MGP is the designee of Hanover 

Holdings I, LLC, a New York limited liability company (“Hanover”), the plaintiff in the above-

captioned action (the “Action”), under that certain Stipulation of Settlement dated November 21, 

2013, by and among NewLead Holdings Ltd. (“NewLead” or “Defendant”), Hanover and MGP, 

which was filed with the Court in connection with the Action (the “Settlement Agreement”).  

Hanover, through its wholly owned subsidiary Magna Gibraltar Investments LLC, a Delaware 

limited liability company, owns 50% of the outstanding equity of MGP, and Forrest Flyer 

Limited, a corporation organized under the laws of the British Virgin Islands, owns 50% of the 

outstanding equity of MGP.  The following facts are within my personal knowledge, and if called 

upon as a witness, I could and would competently testify to the truth of the matters asserted in 

this Affidavit. 

2. As set forth in my Affidavit dated November 21, 2013 (the “Prior Affidavit”) filed 

with the Court in connection with the Action (at Dkt. No. 5), Hanover owned bona fide claims in 
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the total aggregate amount of $44,822,523.85 against defendant NewLead Holdings Ltd. 

(“NewLead” or “Defendant”), for non-payment of past-due debt arising from bona fide loans 

made or services duly rendered to NewLead (collectively, the “Claim”), which Hanover 

purchased from certain third-party creditors of NewLead named in the Prior Affidavit (the 

“Original Creditors”) pursuant to Debt Purchase Agreements and Receivable Purchase 

Agreements between Hanover and each of the Original Creditors (collectively, the “Purchase 

Agreements”). The purchase price for the Claim was payable in installments in the manner set 

forth in the Purchase Agreements. Pursuant to the Purchase Agreements, Hanover purchased all 

of the Original Creditors’ right, title and interest with respect to the Claim, including, without 

limitation, the right to bring the Action against NewLead with respect to the Claim.     

3. On November 19, 2013, Hanover filed a Summons and Complaint against 

NewLead alleging claims for breach of contract and unjust enrichment arising from NewLead’s 

ongoing failure to make payments due on the Claim.  Thereafter, the parties agreed to settle the 

Action on the terms and subject to the conditions set forth in the Settlement Agreement, which 

contemplated the issuance of shares of Defendant’s publicly traded common stock in exchange 

for the settlement of the Claim and the dismissal of Action, pursuant to an exemption from the 

registration requirements of the Securities Act of 1933, as amended (the “Securities Act”), 

afforded by Section 3(a)(10) of the Securities Act (the “Section 3(a)(10) Exemption”).  

4. Specifically, the Settlement Agreement provided that the total number of shares of 

Defendant’s common stock to be issued to MGP would be equal to the sum of (i) the quotient 

obtained by dividing (A) $44,822,523.85, representing the total amount of the Claim, by (B) 

62.5% of the volume weighted average price of NewLead’s common stock over the Calculation 

Period (as defined below) and (ii) the quotient obtained by dividing (A) $120,000 of Hanover’s 

legal fees and expenses incurred in connection with the Action, by (B) the volume weighted 

average price of NewLead’s common stock over the Calculation Period, rounded up to the 

nearest whole share (the “VWAP Shares”). The “Calculation Period” was defined in the 

Settlement Agreement to mean the shorter of the following: (i) the 220-consecutive trading day 
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period (subject to extension under certain circumstances set forth in the Settlement Agreement) 

commencing on December 9, 2013, the trading day immediately following the date of the initial 

issuance of shares of NewLead’s common stock to MGP, and (ii) the consecutive trading day 

period commencing on December 9, 2013 and ending on the trading day that MGP shall have 

received aggregate cash proceeds from the resale of shares of Defendant’s common stock equal 

to $61,750,970.29, representing the sum of (A) $61,630,970.29, which is equal to 137.5% of the 

total amount of the Claim, and (B) $120,000 of Hanover’s legal fees and expenses incurred in 

connection with the Action. 

5. The Settlement Agreement further provided that if, at any time and from time to 

time during the Calculation Period, Hanover or MGP reasonably believed that the total number 

of shares previously issued to MGP under the Settlement Agreement would be less than the total 

number of VWAP Shares required to be issued to MGP under the Settlement Agreement, 

Hanover or MGP may, in its sole discretion, deliver one or more written notices to NewLead, at 

any time and from time to time during the Calculation Period, requesting that a specified number 

of additional shares of NewLead common stock promptly be issued and delivered to MGP 

(subject to certain limitations described in the Settlement Agreement). 

6. The Settlement Agreement further provided that at the end of the Calculation 

Period, (i) if the number of VWAP Shares exceeded the number of shares of NewLead common 

stock that previously had been issued to MGP under the Settlement Agreement, then NewLead 

would issue and deliver to MGP additional shares of common stock equal to the difference 

between the number of VWAP Shares and the number of shares previously issued to MGP, and 

(ii) if the number of VWAP Shares was less than the number of shares previously issued to MGP 

under the Settlement Agreement, then MGP would return to NewLead for cancellation that 

number of shares equal to the difference between the number of VWAP Shares and the number 

of shares previously issued to MGP. 

7. Because the market price and trading volume of NewLead’s common stock was 

subject to substantial and daily fluctuations and historically had been highly volatile, and given 
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the substantial amount of the Claim which was to be exchanged in the settlement, the parties 

agreed to calculate the number of shares of NewLead’s common stock to be issued to MGP from 

time to time pursuant to the Settlement Agreement based on the negotiated formula described 

above and set forth in the Settlement Agreement, which was intentionally crafted to take into 

account the volume weighted average price of NewLead common stock over the Calculation 

Period, rather than calculating a definitive number of shares at the time of execution of the 

Settlement Agreement based on the then current market price of NewLead common stock. The 

purpose of this negotiated formula, the procedures for issuing stock to MGP from time to time 

during the Calculation Period and the final “true-up” process set forth in the Settlement 

Agreement was to account for the market risk to be assumed by MGP in connection with its sale 

of the shares received pursuant to the Settlement Agreement, given (i) the substantial amount of 

shares of NewLead common stock to be issued to MGP in exchange for the Claim, (ii) the high 

volatility of the market price of and trading volume in NewLead common stock and (iii) certain 

daily trading limitations agreed to by MGP in the Settlement Agreement (described below), 

which, in turn, would require MGP to trade out of its position in NewLead common stock over a 

very extended period of time.  Accordingly, the exact number of shares of NewLead common 

stock to be issued to MGP under the Settlement Agreement could not be determined by the 

parties at the time the Settlement Agreement was executed and approved by the Court. 

8. However, to ensure that MGP would not receive a “windfall” from the issuance of 

shares of NewLead’s common stock based on this negotiated formula (particularly given the high 

volatility of the market price and trading volume of NewLead’s common stock), the parties 

agreed that, in addition to certain daily trading limitations and other restrictions agreed to by 

MGP and Hanover (described below), the Calculation Period would immediately cease, and a 

final “true-up” calculation of settlement shares would be made pursuant to the negotiated 

formula in the Settlement Agreement, at such time that MGP received aggregate cash proceeds 

from the resale of shares of NewLead common stock received pursuant to the Settlement 

Agreement equal to $61,750,970.29, regardless whether the 220-consecutive trading day period 
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referred to in the definition of Calculation Period had expired. 

9. For the foregoing reasons, MGP’s prompt receipt of shares of common stock that 

could be immediately publicly resold into the market without restriction (except as expressly 

agreed in the proposed Settlement Agreement) was a fundamental condition to Hanover’s and 

MGP’s willingness to enter into the Settlement Agreement with NewLead.  The 3(a)(10) 

Exemption would permit NewLead to issue shares of its common stock to MGP without 

registration under the Securities Act and further allow MGP to immediately publicly resell those 

shares into the market without restriction (except as expressly agreed in the proposed Settlement 

Agreement). 

10. In order to rely upon the Section 3(a)(10) Exemption and settle the Action, the 

Court was required to hold a hearing to review the fairness of the terms and conditions of the 

proposed exchange, as reflected in the proposed Settlement Agreement, and enter an order 

approving the exchange and transactions contemplated by the Settlement Agreement and the 

terms and conditions thereof.  Accordingly, the Settlement Agreement was made expressly 

conditioned upon receipt of this approval by the Court after the requisite fairness hearing was 

conducted. 

11. In compliance with Section 3(a)(10) under the Securities Act, the Court held a 

hearing on December 2, 2013 to review the fairness of the terms and conditions of the proposed 

exchange and transactions contemplated by the Settlement Agreement.  During the fairness 

hearing, NewLead acknowledged that the Claim was a bona fide outstanding past due debt of 

NewLead arising in the ordinary course of business for bona fide loans made or services duly 

rendered to NewLead in good faith and that NewLead was obligated to pay the full amount of the 

Claim without counterclaim or right to offset, and both parties stipulated their belief that the 

terms and conditions of the proposed exchange and transactions contemplated by the Settlement 

Agreement were both procedurally and substantively fair within the meaning of Section 3(a)(10) 

under the Securities Act. After conducting such hearing and considering the evidence presented 

by the parties in connection therewith, the Court entered an Order dated December 2, 2013 (the 
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“Order”) finding, among other things, that the terms and conditions of the proposed exchange 

and transactions contemplated by the Settlement Agreement and the offer and issuance of the 

Company’s common stock in exchange for the Claim as set forth in the Settlement Agreement 

were procedurally and substantively fair to Hanover and MGP, who was the only party to whom 

shares of the Company’s common stock would be issued pursuant to the Settlement Agreement. 

12. Pursuant to the terms of the Settlement Agreement approved by the Order, on 

December 6, 2013, NewLead issued and delivered to MGP, as an initial issuance, 3,500 shares 

(adjusted to give effect to certain reverse stock splits effected by NewLead) of NewLead’s 

common stock, and the Calculation Period commenced on December 9, 2013, which was the 

trading day immediately following the date of the initial issuance of shares to MGP pursuant to 

the Settlement Agreement.  Between on or about January 6, 2014 and June 12, 2014, NewLead 

issued and delivered to MGP an aggregate of 37,658,000 additional shares (adjusted to give 

effect to certain reverse stock splits effected by NewLead) of NewLead’s common stock 

pursuant to requests made by MGP in accordance with the formula and procedures set forth in 

the Settlement Agreement. 

13. In accordance with the terms of the Settlement Agreement (and after only 133 

trading days following the initial issuance of shares to MGP on December 6, 2013), the 

Calculation Period expired on June 18, 2014, which was the date that MGP had received 

approximately $61,750,970 in gross proceeds from the resale of shares of NewLead common 

stock received pursuant to the Settlement Agreement (and which was significantly earlier than 

the 220-day period referred to in the definition of Calculation Period).  The final “true-up” 

calculation was made by the parties after the expiration of the Calculation Period pursuant to the 

formula and procedures set forth in the Settlement Agreement.  Based on the adjustment formula 

set forth in the Settlement Agreement, MGP was entitled to receive an aggregate of 38,437,604 

VWAP Shares (adjusted to give effect to certain reverse stock splits effected by NewLead), 

which number of shares was confirmed by the parties to the Settlement Agreement.  Since MPG 

had received an aggregate of 37,661,500 shares of NewLead common stock pursuant to the 
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Settlement Agreement prior to June 18, 2014, NewLead issued an additional 776,104 shares of 

its common stock to MGP in accordance with the “true-up” contemplated by the Settlement 

Agreement. Under the terms of the Settlement Agreement approved by the Order, as a result of 

the issuance of such shares of NewLead common stock to MGP, no additional shares of 

NewLead’s common stock are issuable to MGP pursuant to the Settlement Agreement, and each 

party thereto has fully performed its obligations thereunder and the settlement contemplated 

thereby is now complete. 

14. On June 4, 2014, I received a copy of a Motion to Intervene in the Action by 

Bradley S. Freedberg (“Movant”) and related documents (collectively, the “Intervention 

Motion”).  I am informed that the documents I received are available on the Court’s electronic 

docket at Docket Number 29.  The Intervention Motion alleges, among other things, that 

“Hanover, or its affiliates and relations…has…orchestrated a massive short-selling campaign 

against the shares of stock of Defendant…to derive significant and massive profits from the 

consistent decline in the share price [of NewLead common stock]…and to create a cascading 

effect from share price depreciation that would result in a never ending settlement share issuance 

obligation” of NewLead to Hanover. (Intervention Motion at ¶ 7).  

 15. On June 11, 2014, attorneys for each of the Movant, Hanover, MGP and 

Defendant filed a Stipulation of Adjournment, extending the time for Hanover, MGP and 

Defendant to respond to the Intervention Motion to July 15, 2014 and setting the return date for 

the Intervention Motion to July 22, 2014. 

 16. Each of the Movant’s allegations in the Intervention Motion is completely 

baseless and without any merit whatsoever. 

 17. A short sale is defined in Rule 200 under Regulation SHO promulgated by the 

Securities and Exchange Commission as any sale of a security that the seller does not own or any 

sale that is consummated by the delivery of a security borrowed by, or for the account of, the 

seller. Generally, short sellers believe the market price of the stock will fall, or are seeking to 

hedge against potential price volatility in securities that they own.  If the market price of the 
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stock drops, short sellers buy the stock at the lower price and make a profit.  By way of example, 

if an investor believes that there will be a decline in the stock price of a certain company, the 

stock of which is trading at $50 a share, the investor may borrow shares of that company’s stock 

(if there are shares available to be borrowed) at $50 a share and immediately sell the borrowed 

shares in a “short sale”.  If the company’s stock price subsequently declines to, for instance, $30 

a share, the investor may buy shares back on the open market at $30 a share to replace the 

borrowed shares and profit on the difference (i.e., $20 a share, less transaction costs such as 

commissions and fees). It is my understanding that while the vast majority of short sales are 

legal, certain abusive short sale practices are illegal and can have the effect of putting significant 

downward pressure on the market price of a stock. 

 18. Under Rule 200 promulgated under Regulation SHO, a person is deemed to own a 

security if, among other things, (i) the person has title to it, (ii) the person has purchased, or has 

entered into an unconditional, binding contract to purchase it, but has not yet received it, (iii) the 

person has an option to purchase or acquire it and has exercised such option, or (iv) the person 

has rights or warrants to subscribe to it and has exercised such rights or warrants. Therefore, in 

the context of the transactions contemplated by the Settlement Agreement, once MGP makes a 

request to receive shares of NewLead common stock that it is unconditionally entitled to receive 

pursuant to and in accordance with the binding Settlement Agreement approved by the Order, 

MGP is deemed to own such shares under Regulation SHO and, as long as it is reasonably 

expected that such shares (either in certificated or electronic form) will be delivered no later than 

the settlement of any sale thereof, has a “long” position in such shares, as opposed to a “short” 

position. Any subsequent sale of such shares by MGP would therefore be a “long” sale, not a 

“short sale”, under Regulation SHO. 

 19. Paragraph 16.b. of the Settlement Agreement clearly states that during the period 

in which MGP continues to receive NewLead common stock under the Settlement Agreement, 

and for a period of at least 180 days thereafter, “none of Hanover, MGP or any of their respective 

affiliates shall (i) hold any short position in the Common Stock or (ii) engage in or effect, 
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directly or indirectly, any short sale of the Common Stock.”   

20. Furthermore, Paragraph 14.e. of the Settlement Agreement states that “MGP shall 

not offer or sell any Settlement Shares on, or over the course of, such trading day in excess of the 

greater of (i) 20% of the worldwide average daily trading volume in the Common Stock on all 

national securities exchanges and automated quotation systems, if any, on which the Common 

Stock is listed or designated for quotation (as the case may be), excluding any sales of Common 

Stock by MGP, for the 10 trading days immediately preceding such trading day and (ii) $295,000 

worth of Common Stock.” Paragraph 14.e. further states that Hanover, MGP and NewLead may 

modify these limitations by mutual written agreement. As expressly permitted by the Settlement 

Agreement, with respect to certain trading days during the Calculation Period, the parties 

mutually agreed in writing to increase the limitation set forth in Paragraph 14.e. of the Settlement 

Agreement, but only with respect to those particular trading days.  With respect to all other 

trading days in the Calculation Period, the limitations set forth in Paragraph 14.e. applied, and 

the trading limitations set forth in Paragraph 14.e. were not amended, modified or waived by the 

parties at any other times or in any other respects.  In accordance with the Settlement Agreement, 

MGP provided NewLead with daily written updates of its trading activity for each trading day 

during the Calculation Period, confirming to NewLead in writing that MGP did not exceed any 

of the trading limitations contained in Paragraph 14.e. of the Settlement Agreement, as the same 

were modified as set forth above only with respect to certain trading days during the Calculation 

Period. 

21. From MGP’s perspective, the primary purposes of the two provisions of the 

Settlement Agreement referred to above were to (i) provide assurances to the parties, the Court 

and the general public that none of Hanover, MGP or any of their respective affiliates would, 

directly or indirectly, engage in any short selling whatsoever during the period in which MGP 

continued to receive NewLead common stock under the Settlement Agreement, and for a period 

of at least 180 days thereafter, and (ii) by not engaging in any short selling and by limiting the 

amount of NewLead common stock sold during any single trading day, minimize any downward 
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pressure on the market price of NewLead’s common stock from the resale by MGP of shares of 

NewLead’s common stock received pursuant to the Settlement Agreement.  In fact, MGP 

specifically agreed to include these provisions in the Settlement Agreement because the higher 

and more stable the market price of NewLead’s common stock while MGP was reselling shares 

received pursuant to the Settlement Agreement, the faster the exchange contemplated by the 

Settlement Agreement could be completed.  Conversely, the lower and more volatile the market 

price of NewLead’s common stock while MGP was reselling shares received pursuant to the 

Settlement Agreement, the longer it would take to complete the exchange contemplated by the 

Settlement Agreement.  Therefore, MGP agreed to include such provisions in the Settlement 

Agreement because it believed that its interests were aligned with Hanover’s and NewLead’s in 

promoting the stability of the market price of NewLead’s common stock while MGP was 

reselling shares received pursuant to the Settlement Agreement.  In fact, the Movant 

acknowledges the same in the Intervention Motion. (Intervention Motion at ¶ 8). 

22. In response to the allegations made in the Intervention Motion, neither MGP nor 

any of its affiliates (including Hanover) has ever (i) held (or caused to be held) any short position 

in NewLead’s common stock, directly or indirectly, or (ii) engaged in or effected (or caused to be 

engaged in or effected), directly or indirectly, any short sale of NewLead’s common stock in 

breach of Paragraph 16.b. of the Settlement Agreement.  MGP has only sold “long” (within the 

meaning of Rule 200 promulgated under Regulation SHO) shares of NewLead common stock 

that it owned (within the meaning of Rule 200 promulgated under Regulation SHO) as a result of 

issuances made to MGP pursuant to, or proper requests for issuances made by MGP in 

accordance with, the Settlement Agreement. Neither MGP nor any of its affiliates (including 

Hanover) has, directly or indirectly, purchased, offered or sold, or caused to be purchased, 

offered or sold, any other securities, including, without limitation, other shares of common stock, 

of NewLead since prior to the date of the Settlement Agreement. Moreover, neither MGP nor 

any of its affiliates (including Hanover) has, directly or indirectly, offered or sold, or caused to 

be offered or sold any shares of NewLead common stock on, or over the course of, any trading 
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day during the Calculation Period in excess of the trading limitations contained in Paragraph 

14.e. of the Settlement Agreement, as the same were modified as set forth above only with 

respect to certain trading days during the Calculation Period. 

23. Accordingly, neither MGP nor any of its affiliates (including Hanover) has ever, 

directly or indirectly, conducted or orchestrated (or caused to be conducted or orchestrated) any 

“short-selling campaign” against the shares of NewLead’s common stock, or derived any profit 

from any short sale of NewLead common stock, as alleged by the Movant in the Intervention 

Motion.  Furthermore, since MGP and its affiliates (including Hanover) are private investment 

firms that trade only for their own accounts, none of MGP or any of its affiliates (including 

Hanover) has any “clients” as alleged by the Movant in the Intervention Motion, so they could 

not have possibly caused any “clients” to do any of the foregoing. 

24. Moreover, as explained above, MGP has received all of the shares of NewLead 

common stock that it was entitled to receive under the terms of the Settlement Agreement 

approved by the Order after only 133 trading days following the date of the initial issuance of 

shares to MGP thereunder (much sooner than the 220-trading day period contemplated by the 

definition of Calculation Period), no additional shares of NewLead’s common stock are issuable 

to MGP pursuant to the Settlement Agreement, and each party thereto has fully performed its 

obligations thereunder and the settlement contemplated thereby is now complete. Accordingly, 

the net effect of the exchange contemplated by the Settlement Agreement has not resulted in “a 

never ending settlement share issuance obligation” as alleged by the Movant in the Intervention 

Motion. 

25. For the foregoing reasons, I respectfully request that the Court deny the 

Intervention Motion in its entirety. 



Under penalties of pe{ury, I declare that I have read the foregoing declaration and that

the facts stated in it are tnre.

Executed on Jub{, 2014 atNew York, New York.

Swom to before me this

4(! aay of July,2014
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