
 

  
 

UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK 

 --------------------------------------------------------x 

 
Case No.:  15-CV-01932 (JPO) 
 
 

CITIBANK, N.A., : 
: 
: 
: 
: 
:  
: 
: 
: 
: 

  

Plaintiff, 

v.  

ECF Case 

 
TORMAR ASSOCIATES LLC, 

 Defendant. 
 --------------------------------------------------------X 
 

ANSWER AND COUNTERCLAIM  
OF DEFENDANT TORMAR ASSOCIATES LLC 

 
Defendant and Counterclaim Plaintiff Tormar Associates LLC (“Tormar”), by and 

through its attorneys, Schulte Roth & Zabel LLP, respectfully submits this Answer and 

Counterclaim to the Complaint, dated March 13, 2015, filed by Plaintiff and Counterclaim 

Defendant Citibank, N.A. (“Citibank”). 

ANSWER 

In response to the specific allegations contained in the Complaint, Tormar states 

as follows: 

1. Aver that paragraph 1 of the Complaint sets forth legal conclusions to which 

no response is required. 

2. Deny the allegations in paragraph 2 of the Complaint, except admit the 

allegation in the first sentence of paragraph 2 that Citibank provided over-the-counter foreign 

exchange prime brokerage services to Tormar and, with respect to the second sentence, 

respectfully refer the Court to the agreements between the parties attached to the Complaint for a 
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full and complete statement of the terms pursuant to which Citibank provided prime brokerage 

services to Tormar. 

3. Deny knowledge or information sufficient to form a belief as to the truth of 

the allegations in paragraph 3 of the Complaint as they pertain to entities other than Tormar, and 

respectfully refer the Court to the agreements between the parties attached to the Complaint for a 

full and complete statement of the terms pursuant to which Citibank provided prime brokerage 

services to Tormar. 

4. Deny knowledge or information sufficient to form a belief as to the truth of 

the allegations in paragraph 4 of the Complaint as they pertain to entities other than Tormar, and 

respectfully refer the Court to the agreements between the parties attached to the Complaint for a 

full and complete statement of the terms pursuant to which Citibank provided prime brokerage 

services to Tormar. 

5. Admit the allegation in paragraph 5 of the Complaint that Citibank and 

Tormar entered into the “Citibank N.A. Customer Agreement for Foreign Exchange Prime 

Brokerage Services” (the “Prime Brokerage Agreement”), dated as of August 4, 2009, and 

respectfully refer the Court to the Prime Brokerage Agreement for a full and complete statement of 

its terms. 

6. Admit the allegations in the first two sentences of paragraph 6 of the 

Complaint that Citibank and Tormar entered into an International Swaps and Derivatives 

Association, Inc. (“ISDA”) “2002 Master Agreement” (the “Master Agreement”) and a “Credit 

Support Annex,” both dated as of August 4, 2009, but deny knowledge or information sufficient to 

form a belief as to the truth of the allegation in the first sentence that the Master Agreement was 

“industry standard.”  With respect to the third and fourth sentences of paragraph 6, respectfully 
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refer the Court to the Master Agreement and the Credit Support Annex for a full and complete 

statement of their terms. 

7. Deny the allegations in paragraph 7 of the Complaint, except admit the 

allegations in the first two sentences of paragraph 7 that (i) Tormar negotiated foreign exchange 

transactions with counterparties, and (ii) after Tormar negotiated those transactions, Tormar and 

Citibank entered into their own foreign exchange transactions, and deny knowledge or information 

sufficient to form a belief as to the truth of the allegations in the third sentence. 

8. Deny the allegations in paragraph 8 of the Complaint, except admit the 

allegation that, on January 15, 2015, there were sudden market developments with respect to the 

Swiss franc. 

9. Deny the allegations in paragraph 9 of the Complaint, except admit that, on 

January 15, 2015, Citibank demanded that Tormar post additional collateral. 

10. Deny the allegations in paragraph 10 of the Complaint, except admit the 

allegations that (i) on January 20, 2015, Citibank sent Tormar a “Notice of Event of Default & 

Notice Designating an Early Termination Date,” (ii) on January 15, 2015, Citibank terminated its 

Prime Brokerage Agreement with Tormar, and (iii) on February 3, 2015, Citibank provided 

Tormar with a statement indicating the amount Citibank claimed Tormar owed to it.  Additionally, 

Tormar avers that to the extent the first two sentences set forth legal conclusions, no response is 

required.   

11. Deny the allegations in paragraph 11 of the Complaint, except admit that 

Citibank purports to seek the relief described in the second sentence and aver that Citibank is not 

entitled to such relief. 
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12. Deny knowledge or information sufficient to form a belief as to the truth of 

the allegations in paragraph 12 of the Complaint. 

13. Deny the allegations in paragraph 13 of the Complaint, except aver that 

Tormar is a limited liability company organized under Connecticut law with its principal place of 

business at 60 Long Ridge Road, Suite 308, Stamford, CT 06902. 

14. Admit the allegations in paragraph 14 of the Complaint. 

15. Admit the allegations in paragraph 15 of the Complaint. 

16. Aver that paragraph 16 of the Complaint sets forth legal conclusions to 

which no response is required. 

17. Aver that the first sentence of paragraph 17 of the Complaint sets forth legal 

conclusions to which no response is required and, with respect to the second sentence, respectfully 

refer the Court to the Master Agreement for a full and complete statement of its terms. 

18. Admit the allegations in paragraph 18 of the Complaint. 

19. Deny the allegations in paragraph 19 of the Complaint, except admit the 

allegation that Tormar and Citibank entered into the Prime Brokerage Agreement in connection 

with Tormar’s participation in the foreign exchange market. 

20. With respect to the allegations in paragraph 20 of the Complaint, 

respectfully refer the Court to the Prime Brokerage Agreement for a full and complete statement of 

its terms, and deny knowledge or information sufficient to form a belief as to the truth of the 

allegation in the second sentence that “Citibank entered into an offsetting transaction with the 

counterparty.” 

21. Admit the allegations in paragraph 21 that of the Complaint that Citibank 

and Tormar entered into the Master Agreement and the Credit Support Annex, both dated as of 
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August 4, 2009, but deny knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 21 that these agreements were “market-standard” and respectfully refer 

the Court to the Master Agreement and the Credit Support Annex for a full and complete 

statement of their terms. 

22. With respect to the allegations in paragraph 22 of the Complaint, 

respectfully refer the Court to the Prime Brokerage Agreement for a full and complete statement of 

its terms. 

23. With respect to the allegations in paragraph 23 of the Complaint, 

respectfully refer the Court to the Credit Support Annex for a full and complete statement of its 

terms. 

24. With respect to the allegations in paragraph 24 of the Complaint, 

respectfully refer the Court to the Credit Support Annex for a full and complete statement of its 

terms. 

25. With respect to the allegations in paragraph 25 of the Complaint, 

respectfully refer the Court to the Credit Support Annex for a full and complete statement of its 

terms. 

26. Admit the allegations in paragraph 26 of the Complaint.  

27. Admit the allegations in paragraph 27 of the Complaint. 

28. Deny the allegations in paragraph 28 of the Complaint, except admit the 

allegation in the first sentence of paragraph 28 that, on January 15, 2015, the Swiss National Bank 

announced that it was discontinuing its three-year-old policy of maintaining the Swiss franc to 

euro exchange rate at a minimum of 1.20 francs per euro.   

29. Deny the allegations in paragraph 29 of the Complaint. 
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30. Deny the allegations in paragraph 30 of the Complaint. 

31. Deny the allegations in paragraph 31 of the Complaint. 

32. Admit the allegations in paragraph 32 of the Complaint. 

33. Deny the allegations in paragraph 33 of the Complaint, except aver that to 

the extent paragraph 33 sets forth legal conclusions, no response is required. 

34. Deny the allegations in paragraph 34 and respectfully refer the Court to the 

Master Agreement for a full and complete statement of its terms. 

35. Deny the allegations in paragraph 35 of the Complaint, except aver that to 

the extent paragraph 35 sets forth legal conclusions, no response is required. 

36. With respect to the allegations in paragraph 36 of the Complaint, 

respectfully refer the Court to the Master Agreement for a full and complete statement of its terms, 

except aver that to the extent paragraph 36 sets forth legal conclusions, no response is required. 

37. Deny the allegations in paragraph 37 of the Complaint, except admit that, 

on January 20, 2015, Citibank sent Tormar a “Notice of Event of Default & Notice Designating an 

Early Termination Date” (the “January 20 Notice”), and respectfully refer the Court to the January 

20 Notice for a full and complete statement of its contents. 

38. With respect to the allegations in paragraph 38 of the Complaint, 

respectfully refer the Court to the Master Agreement for a full and complete statement of its terms. 

39. With respect to the allegations in paragraph 39 of the Complaint, 

respectfully refer the Court to the January 20 Notice for a full and complete statement of its 

contents. 

40. With respect to the allegations in paragraph 40 of the Complaint, 

respectfully refer the Court to the Master Agreement for a full and complete statement of its terms. 
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41. With respect to the allegations in paragraph 41 of the Complaint, 

respectfully refer the Court to the Master Agreement for a full and complete statement of its terms, 

except aver that to the extent paragraph 41 sets forth legal conclusions, no response is required. 

42. Admit the allegations in paragraph 42 of the Complaint, except aver that to 

the extent paragraph 42 sets forth legal conclusions, no response is required. 

43. With respect to the allegations in paragraph 43 of the Complaint, 

respectfully refer the Court to the “Statement Under Section 6(d) of the ISDA 2002 Master 

Agreement” (the “Calculation Statement”) for a full and complete statement of its contents. 

44. Deny the allegations in paragraph 44 of the Complaint and respectfully refer 

the Court to the Calculation Statement for a full and complete statement of its contents. 

45. Deny the allegations in paragraph 45 of the Complaint and respectfully refer 

the Court to the Master Agreement for a full and complete statement of its terms, except aver that 

to the extent paragraph 45 sets forth legal conclusions, no response is required.  

46. Deny the allegations in paragraph 46 of the Complaint, except admit that 

Tormar did not make a payment to Citibank on February 3, 2015. 

47. With respect to the allegations in paragraph 47 of the Complaint, 

respectfully refer the Court to the Master Agreement for a full and complete statement of its terms, 

except aver that to the extent paragraph 47 sets forth legal conclusions, no response is required. 

48. Deny the allegations in paragraph 48 of the Complaint. 

49. Deny the allegations in paragraph 49 of the Complaint and respectfully refer 

the Court to the Master Agreement for a full and complete statement of its terms, except aver that 

to the extent paragraph 49 sets forth legal conclusions, no response is required. 
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FIRST CAUSE OF ACTION 

(Breach of Contract) 

50. In response to paragraph 50 of the Complaint, Tormar repeats and realleges 

its responses to paragraphs 1 through 49 of the Complaint with the same force and effect as if set 

forth in full herein. 

51. Aver that paragraph 51 of the Complaint sets forth legal conclusions to 

which no response is required. 

52. Deny the allegations in paragraph 52 of the Complaint. 

53. Deny the allegations in paragraph 53 of the Complaint. 

54. Deny the allegations in paragraph 54 of the Complaint. 

55. Tormar further states that to the extent that any allegation asserted in the 

Complaint is not specifically addressed herein, such allegation is hereby expressly denied. 

  WHEREFORE, Tormar avers that Citibank is not entitled to judgment against 

Tormar on any grounds or to any of the relief requested in the Complaint and as summarized in 

paragraphs (i) through (iii) of the Wherefore clause in the Complaint. 

AFFIRMATIVE DEFENSES 

  For its further and separate affirmative defenses to the Complaint, Tormar avers 

as follows: 

FIRST AFFIRMATIVE DEFENSE 

56. The Complaint fails to state a claim upon which relief can be granted.  

SECOND AFFIRMATIVE DEFENSE 

57. Citibank’s claims are barred by the doctrines of unclean hands, estoppel or 

in pari delicto. 
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THIRD AFFIRMATIVE DEFENSE 

58. Citibank is precluded from recovery because of its own wrongdoing or 

negligent conduct. 

FOURTH AFFIRMATIVE DEFENSE 

59. Any damages allegedly sustained by Citibank were not caused by any 

conduct of Tormar. 

FIFTH AFFIRMATIVE DEFENSE 

60. The Complaint is barred, in whole or in part, because Citibank failed to 

mitigate its damages, if any. 

 WHEREFORE, Tormar prays for judgment as follows: 

1. Dismissing with prejudice the Complaint in its entirety; 

2. Costs, disbursements, and reasonable attorneys’ fees incurred by it in 

defending this action plus interest on any sums awarded thereunder; and  

3. For such other and further relief as this Court deems just and proper. 
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COUNTERCLAIM  

  Defendant and Counterclaim Plaintiff Tormar asserts the following Counterclaim 

against Plaintiff and Counterclaim Defendant Citibank, and alleges upon knowledge as to itself 

and its own acts and upon information and belief as to all other matters: 

PRELIMINARY STATEMENT 

1. The action filed by Citibank against Tormar is nothing more than an 

attempt by Citibank to blame Tormar for losses caused by Citibank’s own panicked and 

improper conduct.  Citibank’s claims are factually and legally baseless.  Indeed, it is Citibank 

that is in breach of the various agreements governing the relationship between Citibank and 

Tormar. 

2. Citibank, pursuant to a Prime Brokerage Agreement and the ISDA 

Agreements (as those agreements are defined below), provided Tormar with prime brokerage 

services in connection with Tormar’s investments in the foreign exchange markets, which 

consisted primarily of currency options and spot transactions.   

3. As part of its foreign exchange trading strategy, Tormar took short 

positions in certain currency options that would have increased in value if the dollar had 

gradually strengthened in value versus the Swiss franc, which is precisely what had been 

happening until the morning of January 15, 2015, when unanticipated market developments 

resulted in a sudden and extreme spike in the value of the franc. 

4. When the franc surged in value, so, too, did the value of the options 

Tormar had been shorting, resulting in a sharp decrease in the present value of Tormar’s foreign 

exchange portfolio.  Accordingly, Tormar’s principals awoke on the morning of January 15th to 

find frantic Citibank representatives demanding that Tormar post millions of dollars of additional 
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collateral, despite the fact that Citibank already had custody of more than $10 million of 

collateral Tormar previously had posted. 

5. Tormar representatives urged Citibank to exercise caution in managing the 

risks associated with Tormar’s franc exposure, correctly explaining that the market was 

experiencing a temporary dislocation and that the value of Tormar’s portfolio would quickly 

rebound as the market panic subsided.  Nevertheless, Citibank demanded the immediate 

liquidation of Tormar’s foreign exchange portfolio in plain breach of the ISDA Agreements. 

6. Although Tormar protested, Citibank proceeded to close out Tormar’s 

foreign exchange positions on January 15th, despite the fact that the express terms of the ISDA 

Agreements governing their relationship did not permit the liquidation of those positions at that 

time.  Indeed, the ISDA Agreements provide that Citibank was not entitled to terminate Tormar’s 

open transactions until after the occurrence of an enumerated Event of Default and, as of that 

date, Citibank had not declared an Event of Default.   

7. Because Citibank improperly closed out Tormar’s foreign exchange 

positions on January 15th – near the height of the franc’s surge in value – the forced liquidation 

resulted in more than $35 million in losses.  Had Citibank acted in accordance with the ISDA 

Agreements and taken a more measured approach, those losses would have been greatly reduced, 

if not eliminated altogether, as the positions Citibank liquidated in the midst of the market panic 

predictably rebounded in value in the weeks following that temporary market dislocation.   

8. Despite the fact that its actions both caused the $35 million in losses and 

violated the unambiguous terms of the ISDA Agreements, Citibank later claimed that Tormar 

was obligated to cover the losses and promptly set-off against them the more than $10 million of 

collateral Tormar had previously posted.  Thus, after breaching the ISDA Agreements and 
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forcing the liquidation of Tormar’s portfolio near the nadir of its value, Citibank exacerbated the 

losses it had caused Tormar by seizing an additional $10 million of Tormar’s money. 

9. Accordingly, as a result of Citibank’s breaches, Tormar has suffered 

damages in excess of $10 million.  Tormar now seeks a judgment for the immediate repayment 

of the collateral wrongfully seized by Citibank in the wake of its clear-cut contractual breaches. 

JURISDICTION AND VENUE 

10. This Court has jurisdiction pursuant to 28 U.S.C. § 1332.  The action is 

between citizens of different states and the amount in controversy exceeds the sum of $75,000, 

exclusive of interest and costs. 

11. Venue is proper in the Southern District of New York pursuant to 28 

U.S.C. §§ 1391(b).  Additionally, the parties agreed in Section 13(b) of the Master Agreement 

(as defined below) to irrevocably submit all disputes arising out of or in connection with the 

Master Agreement to this Court’s jurisdiction. 

THE PARTIES 

12. Counterclaim Plaintiff Tormar is a limited liability company organized 

under the laws of the State of Connecticut with a principal place of business located at 60 Long 

Ridge Road, Suite 308, Stamford, CT 06902. 

13. Upon information and belief, Counterclaim Defendant Citibank is a 

federally chartered national banking association with its principal place of business located at 

399 Park Avenue, New York, NY 10022. 
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FACTS 

Background  

14. Tormar is a joint family office and proprietary trading firm founded in 

2003 by John Tormondsen and Ron Marks.  In the summer of 2005, Tormar began trading in the 

foreign exchange markets.  Tormar’s foreign exchange strategy involved the trading of options 

and spots with exposure to certain of the world’s most highly traded currencies (known as the 

G10 currencies), including the dollar, euro, yen, and franc, among others.  In sum, Tormar would 

pair two currencies that it believed to be overvalued and undervalued, and then trade options 

and/or spots around those currency pairs. 

15. In 2009, Tormar changed prime brokers, transferring approximately $1.85 

million from its former prime broker to Citibank.  By utilizing a foreign exchange prime broker, 

Tormar was able to negotiate transactions with a variety of counterparties while maintaining a 

credit relationship, placing collateral, and settling trades with a single entity.  Thus, Tormar 

would conduct trades with various counterparties in Citibank’s name, making Citibank – as 

opposed to Tormar – the party to those transactions.  At the same time, Citibank would enter into 

offsetting transactions with Tormar.  Citibank and Tormar’s counterparties would confirm and 

settle the trades, and then Citibank would settle with Tormar on a net basis.  In exchange for the 

authority for Tormar to trade in Citibank’s name, Citibank charged Tormar a fee based on the 

notional amount of the transactions Tormar negotiated on Citibank’s behalf with its 

counterparties. 

16. Foreign exchange prime brokerage customers like Tormar typically are 

required to post collateral to secure their trading positions.  Throughout its history, Tormar has 

carefully managed its collateral requirements to avoid having to make any sudden margin calls, 
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typically maintaining collateral approaching ten times that which Citibank required.  Thus, 

although Citibank had required Tormar to post approximately $1 million in collateral in 

connection with its foreign exchange portfolio, by January of this year, Tormar had posted over 

$10 million in collateral to secure its trades.   

The Relevant Agreements 

17. Tormar and Citibank entered into a series of agreements in connection 

with Citibank’s provision of foreign exchange prime brokerage services to Tormar.  First, the 

parties entered into two related agreements as of August 4, 2009: (i) an International Swaps and 

Derivatives Association, Inc. (“ISDA”) “2002 Master Agreement” (together with an 

accompanying Schedule, the “Master Agreement”); and (ii) a “Credit Support Annex,” which 

provides in its preamble that it is part of the Master Agreement.1  These documents may be 

referred to collectively hereinafter as the “ISDA Agreements.” 

18. The ISDA Agreements set forth the terms and conditions governing 

Tormar’s collateral requirements in connection with its foreign exchange transactions, including 

when (i) the failure to post additional collateral would constitute an Event of Default under the 

ISDA Agreements, and (ii) Citibank would be permitted to require the liquidation of Tormar’s 

foreign exchange positions.   

19. Thus, under the ISDA Agreements, in the event Citibank demanded 

Tormar post additional collateral, Tormar would have a certain period of time to comply with 

any such margin call and, if Tormar did not post the required collateral by the deadline, Citibank 

still was not permitted to declare an Event of Default until after providing Tormar with written 

notice of its failure to post the collateral and a cure period triggered by that notice.  Citibank 

                                                 
1 The Master Agreement and the Credit Support Annex are attached as, respectively, Exhibits 2 and 3 to Citibank’s 
Complaint.   
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could not require liquidation of Tormar’s portfolio until after satisfying each of these 

prerequisites.   

20. In addition, the Credit Support Annex expressly provides that 

“[p]erformance of all obligations” under the ISDA Agreements “will be made in good faith and 

in a commercially reasonable manner.”  (Credit Support Annex, at § 10(d).) 

21. The parties also entered into a document titled “Citibank N.A. Customer 

Agreement for Foreign Exchange Prime Brokerage Services” (the “Prime Brokerage 

Agreement”), dated as of August 4, 2009.  The Prime Brokerage Agreement set forth the terms 

and scope of the services Citibank was to provide to Tormar, including the mechanics of the 

transactions contemplated by the parties and the fees Tormar would pay Citibank for providing 

brokerage services.  The Prime Brokerage Agreement also expressly provides that it “does not 

supersede but supplements” the Master Agreement.2 

Tormar’s Forced Liquidation 

22. On January 15, 2015, the Swiss National Bank announced that it was 

abandoning its three-year-old program to hold down the value of the Swiss franc against the 

euro.  In the minutes following this unexpected development, the value of the franc surged by 

more than 30 percent against the euro and 28 percent against the dollar.   

23. As noted above, Tormar had taken short positions in certain currency 

options that would have continued to be profitable if the dollar had slowly strengthened in value 

versus the Swiss franc.  In the days and months leading up to January 15th, the dollar had acted 

as Tormar had expected it would.  However, the unexpected surge in the value of the franc that 

                                                 
2 The Prime Brokerage Agreement is attached as Exhibit 1 to Citibank’s Complaint. 
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morning resulted in a corresponding spike in the value of the options Tormar had been shorting.  

Thus, the value of the Tormar’s positions quickly became unprofitable. 

24. At approximately 5:35 a.m. on January 15, 2015, a Citibank employee in 

London left a voice message for Mr. Tormondsen indicating that Tormar was facing a significant 

margin call in connection with its foreign exchange currency option positions.  He asked Mr. 

Tormondsen to return his call because of his view that Citibank otherwise could close out 

Tormar’s positions. 

25. Mr. Tormondsen awoke to learn about the Swiss National Bank’s action 

regarding the franc and listened to the voicemail.  Mr. Tormondsen then had a series of telephone 

calls with George Reynolds, who served as Citibank’s senior relationship manager for Tormar in 

New York.  Mr. Reynolds demanded that Tormar immediately post additional collateral.   

26. Shortly thereafter, Mr. Tormondsen spoke again with Mr. Reynolds.  

During that call, Mr. Reynolds told Mr. Tormondsen that Citibank required Tormar to liquidate 

its portfolio.  Moreover, Mr. Reynolds stated that the liquidation had to be conducted 

immediately and through Citibank’s own options desk.  Mr. Tormondsen explained that the 

market was acting irrationally in response to the Swiss National Bank’s announcement and that 

Tormar’s positions would quickly rebound in value.  Indeed, the Swiss National Bank had even 

indicated that it would intervene if its announcement resulted in prolonged marked turmoil.  

Accordingly, Mr. Tormondsen asked that Citibank demonstrate some restraint instead of forcing 

Tormar to liquidate.  Nevertheless, when Mr. Tormondsen continued to protest both the 

liquidation and Citibank’s requirement that the liquidation be conducted by Citibank’s own 

options desk, Mr. Reynolds reiterated that Tormar had no other choice, and Citibank then 

proceeded to force the liquidation over his objections.   
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27. However, the express terms of the ISDA Agreements provided that 

Tormar had until the close of business on January 15th to post any additional collateral Citibank 

had requested earlier that day and that, even if Tormar did not meet that deadline, an Event of 

Default under the ISDA Agreements would exist only if Tormar failed to transfer the additional 

collateral within one business day after Citibank provided Tormar with written notice of its 

failure to post the required collateral.  (Credit Support Annex, at §§13(c)(iv), 13(l)(ii).)   

28. Moreover, neither of the ISDA Agreements permitted Citibank to force 

Tormar to immediately liquidate its foreign exchange positions or to do so without any notice.  

Instead, pursuant to the Master Agreement, Citibank was not permitted to require termination of 

Tormar’s outstanding positions until after the occurrence of an Event of Default.  (Master 

Agreement, at § 6.)  As set forth above, an Event of Default with respect to Tormar’s purported 

failure to post required collateral could not have occurred under the express terms of the Credit 

Support Annex until at least one business day after Citibank provided notice to Tormar that it 

had failed to post the collateral by the deadline set forth in the Credit Support Annex.   

29. Citibank never provided Tormar with notice that it had failed to post the 

additional collateral Citibank had demanded during the morning of January 15th and, therefore, 

an Event of Default relating to Tormar’s purported failure to post margin never occurred.  

Nevertheless, Citibank required Tormar to agree to the liquidation of its foreign exchange 

positions just a few hours after it had informed Tormar that additional collateral was required.  

Accordingly, between approximately 12 p.m. and 5 p.m. on January 15th, Citibank closed out 

not only the 29 options in Tormar’s portfolio with direct exposure to the Swiss franc against the 

U.S. dollar, but also Tormar’s remaining 143 options, which had no direct exposure to the franc 

and were not under any duress.  Thus, Citibank breached the ISDA Agreements by forcing the 
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close out of Tormar’s foreign exchange portfolio without giving Tormar even the minimum 

amount of time required under the those agreements for Tormar to post the additional collateral 

Citibank had demanded. 

30. In addition, the ISDA Agreements did not provide Citibank with the right 

to dictate that the close out of Tormar’s position had to be effectuated through Citibank’s own 

options trading desk.  Yet that is precisely what Citibank required of Tormar, despite the fact that 

this requirement exacerbated Tormar’s losses.   

31. Indeed, during the approximately five-hour period during which 

Citibank’s options desk effectuated the forced liquidation of Tormar’s positions, Tormar 

repeatedly identified better prices from other market participants than Citibank’s options desk 

was providing.  Thus, Mr. Tormondsen continued to object to the manner in which Citibank was 

liquidating Tormar’s portfolio and repeatedly informed Citibank that its prices were markedly 

higher than others offered in the market.  

32. Upon information and belief, Citibank’s forced liquidation was conducted 

through its own options trading desk to enrich itself at Tormar’s expense, as Citibank itself was 

suffering significant trading losses in connection with its own proprietary trading exposure to 

volatility in the franc.  By forcing Tormar to close out its positions below market, Citibank failed 

to perform its obligations under the ISDA Agreements in good faith and in a commercially 

reasonable fashion, and, accordingly, breached those agreements. 

The Aftermath of Tormar’s Forced Liquidation 

33. Even prior to the close of business on January 15th, the price of the franc 

began to stabilize and the value of the positions Tormar held began to increase.  Indeed, that 

rebound steadily continued over the following weeks and, by the first week of March, the value 
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of the positions Citibank forced Tormar to liquidate was approximately the same as it was on 

January 14, 2015, which was the day before the Swiss National Bank had ended its program to 

reign in the value of the franc. 

34. By that time, however, Citibank already had breached the ISDA 

Agreements and the damage to Tormar was done.  On January 20, 2015, Citibank notified 

Tormar that, as of January 15th, an Event of Default had occurred under Section 13(l)(iv)(B) of 

the Credit Support Annex because Tormar’s Net Equity was less than 60 percent of the Required 

Margin under the ISDA Agreements.3  In addition, despite the fact that Citibank already had 

forced the liquidation of all of Tormar’s foreign exchange transactions five days earlier, this 

notice also purported to inform Tormar that, in light of the purported Event of Default, Citibank 

had designated January 20, 2015 as the Early Termination Date for all of the outstanding foreign 

exchange transactions between Citibank and Tormar.  

35. Citibank’s purported declaration of a termination date for Tormar’s 

foreign exchange transactions five days after forcing the liquidation of those very transactions 

merely highlights Citibank’s breaches of the ISDA Agreements on January 15th.  Having already 

breached the ISDA Agreements, Citibank’s post hoc attempts to follow the requirements of those 

agreements are to no avail.  

36. In any event, had Citibank not disregarded the express provisions of the 

ISDA Agreements in order to force the precipitous liquidation of Tormar’s foreign exchange 

portfolio on January 15th, the purported Net Equity deficiency could have been remedied by 

Tormar posting additional collateral and/or a continued stabilization of the franc.   

                                                 
3 This “Notice of Event of Default & Notice Designating an Early Termination Date,” dated as of January 20, 2015, 
is attached as Exhibit 4 to Citibank’s Complaint. 
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37. Nevertheless, on February 3, 2015, Citibank sent Tormar a statement 

under Section 6(d) of the Master Agreement claiming that, following the forced liquidation of 

Tormar’s foreign exchange portfolio on January 15th, Tormar still owed Citibank 

$35,258,088.47.4  In addition, this statement also reflected that, despite its prior breaches of the 

ISDA Agreements, Citibank had seized the $10,052,480.51 of collateral Tormar had posted with 

Citibank prior to the date of the liquidation. 

FIRST CAUSE OF ACTION 

Breach of Contract 

38. Tormar realleges and incorporates by reference the allegations set forth in 

paragraphs 1 through 37 of these Counterclaims as if fully set forth herein. 

39. Tormar and Citibank are parties to the ISDA Agreements, both of which 

are dated as of August 4, 2009.  The ISDA Agreements are valid, binding, and enforceable 

contracts supported by consideration. 

40. Citibank has breached the ISDA Agreements by forcing the liquidation of 

Tormar’s portfolio of foreign exchange positions at a significant loss without first satisfying the 

prerequisites set forth in those agreements for terminating Tormar’s positions.   

41. Citibank also has breached the ISDA Agreements by requiring that 

Tormar’s liquidation be effectuated through Citibank’s own options trading desk, as opposed to 

seeking out the best available prices on the open market.  This conduct was neither “made in 

good faith” or in a “commercially reasonable manner” and, therefore, constitutes a breach of 

those agreements.   

                                                 
4 This “Statement Under Section 6(d) of the ISDA 2002 Master Agreement,” dated as of February 3, 2015, is 
attached as Exhibit 5 to Citibank’s Complaint. 
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42. At the time that Citibank breached the ISDA Agreements, Tormar had 

fulfilled all of its obligations to Citibank under those agreements, including by posting collateral 

far in excess of what had been required of it under those agreements.  

43. As a direct and foreseeable result of Citibank’s contractual breaches, 

Tormar has been damaged in an amount to be determined at trial, but, in any event, no less than 

$10,052,480.051, which is the amount of posted collateral that Citibank seized from Tormar after 

wrongfully forcing liquidation of Tormar’s foreign exchange positions. 

SECOND CAUSE OF ACTION 

Breach of the Implied Covenant of Good Faith and Fair Dealing 

44. Tormar realleges and incorporates by reference the allegations set forth in 

paragraphs 1 through 43 of these Counterclaims as if fully set forth herein. 

45. Pursuant to New York law, the ISDA Agreements contain an implied 

covenant of good faith and fair dealing that was breached by Citibank when it engaged in the 

conduct described above, including by forcing the liquidation of Tormar’s foreign exchange 

portfolio at a significant loss without regard to the requirements for doing so set forth in those 

agreements.  Citibank also breached this covenant by requiring that Tormar’s liquidation be 

effectuated through Citibank’s own options trading desk, as opposed to seeking out the best 

available prices on the open market.   

46. As a result of Citibank’s breach of this covenant, Tormar has been 

damaged in an amount to be determined at trial, but, in any event, no less than $10,052,480.051. 
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WHEREFORE, Tormar prays for judgment in its favor and against Citibank as 

follows: 

A. A money judgment against Citibank for damages of an amount to be 

determined at trial, but in any event no less than $10,052,480.051, plus interest, costs, expenses 

and disbursements incurred in this action; and 

B. Such other and further relief as the Court my deem just and proper. 

 

Dated: New York, New York 
 April 22, 2015 

SCHULTE ROTH & ZABEL LLP 

By:x/s/ Howard SchiffmanXXXXX 
Howard Schiffman 
Brian T. Kohn 

919 Third Avenue 
New York, New York  10022 
(212) 756-2000 

Attorneys for Defendant and Counterclaim 
Plaintiff Tormar Associates LLC 
 

 

 


