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 Plaintiff BlueCrest Capital Opportunities Limited (“BlueCrest”) respectfully submits this 

Memorandum of Law, together with the Affirmation and Emergency Affirmation of Maya D. 

Cater, dated February 20, 2015 (“Cater Aff.” and “Cater Emergency Aff.,” respectively), and the 

exhibits annexed thereto, in support of BlueCrest’s application for a temporary restraining order 

and preliminary injunction against Defendants Meredith Whitney, Kenbelle Capital LP, 

American Revival Fund (Bermuda) Ltd., American Revival Master Fund LP, and Kenbelle LLC 

(the “Defendants”), and requests an expedited briefing schedule on BlueCrest’s forthcoming 

dispositive motion.  BlueCrest is concurrently filing a complaint in this action with the Court, 

which is incorporated herein by reference.   

PRELIMINARY STATEMENT 

In 2013, BlueCrest invested $50 million in exchange for 50,000 Class A shares issued by 

Defendant American Revival Fund (Bermuda) Ltd. (the “Fund”).  As a condition of BlueCrest’s 

investment in the Fund, Defendants expressly agreed that no restrictions would be imposed on 

BlueCrest’s right to redeem its shares.  On October 13, 2014, after nearly a year of the Fund’s 

poor performance, BlueCrest notified the Fund and the Fund’s investment manager, Defendant 

Kenbelle Capital LP (the “Investment Manager”) that it would be redeeming its shares on the 

next available redemption date, November 28, 2014 (the “Redemption Date”).  In response, the 

Investment Manager confirmed that the Fund would honor the redemption request.  But the 

redemption never occurred, and to this date, BlueCrest still does not have the money to which it 

is contractually entitled.  BlueCrest has thus been forced to file this action for breach of contract 

to obtain $46 million in redemption proceeds it should have been paid last November. 

BlueCrest requests emergency relief and an expedited resolution of the case for three 

reasons.  First, because Defendants failed to redeem BlueCrest’s shares, BlueCrest is forced to 
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remain invested in the Fund.  The Fund’s assets have declined in value  since 

its inception, and are highly likely to continue doing so while this motion is pending (and 

certainly over the course of litigation).  According to the Investment Manager’s estimated 

weekly performance reports, in January 2014, the Fund’s assets under management totaled $  

million.  As of the Redemption Date, the Fund was worth only $  million, of which 

$46,090,027 should have been paid to BlueCrest upon redemption (the “Redemption Amount”).  

The Fund’s assets had further decreased to $  million as of January 2015.  As of February 

2015, the Fund had lost another $  million, down to $  million (a loss of $  million in 13 

months).  As it stands, if the Fund loses another $  million over the course of this litigation—

which, given the Fund’s historical performance, is almost certain to occur—the Redemption 

Amount will exceed the Fund’s total assets.  There is thus a high risk that if preliminary relief is 

not granted, the Fund will not have sufficient assets to redeem BlueCrest’s shares at the 

Redemption Amount, potentially rendering any judgment ineffective. 

Second, BlueCrest is highly likely to succeed on the merits.  Indeed, BlueCrest’s 

entitlement to the Redemption Amount can be quickly decided as a matter of law based on the 

Fund’s governing documents.  The Fund’s governing documents, including an Offering 

Memorandum and the Fund’s Bye-Laws (defined below), state that BlueCrest has an 

unequivocal right to redeem its shares.  Moreover, in a side letter agreement among BlueCrest 

and Defendants, dated October 21, 2013 (the “Side Letter”), Defendants expressly agreed that no 

limitations would be imposed on BlueCrest’s right to redeem its shares:  “BlueCrest shall not be 

subject to any lock-up period or other limitations (including, without limitation, redemption 

gates, suspensions or hold-backs) on redemptions that may otherwise be imposed by the Fund.”  

Side Letter, Cater Aff. Ex. 2 at ¶ 8 (emphasis added).  In addition, on October 21, 2014, the 
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Investment Manager expressly agreed to effect the redemption on the Redemption Date, yet 

failed to do so.  These facts are not and cannot be disputed.  For these reasons, there is no 

plausible basis in law or fact from which the Court could conclude that BlueCrest was not 

entitled to redeem its shares.    

Third, the balance of equities tips decidedly in BlueCrest’s favor.  Absent such relief, the 

value of the Fund’s assets will continue to diminish, and with it BlueCrest’s potential recovery 

upon entry of a judgment in its favor.  In contrast, the requested relief will have no material 

impact on Defendants, who will merely be required to liquidate the Redemption Amount from 

the Master Fund’s (defined below) current stock portfolio and temporarily hold the funds in 

escrow pending resolution of the case.  Defendants would be able to continue investing the 

Master Fund’s remaining assets and, in the highly unlikely event Defendants prevail, the funds 

can be released from escrow to again be invested.   

Accordingly, BlueCrest seeks a temporary restraining order and preliminary injunction 

requiring Defendants to liquidate the Redemption Amount from the Master Fund’s current stock 

portfolio and hold it in escrow pending the resolution of this case.  At a minimum, BlueCrest 

requests that the Court issue a temporary restraining order enjoining Defendants from collecting 

any fees or compensation in connection with the Redemption Amount, or making any 

extraordinary payments, distributions, withdrawals or redemptions from the Fund or Master 

Fund pending the outcome of this motion.      

BlueCrest further requests an expedited briefing schedule on motion for summary 

judgment, as the parties’ dispute is purely one of contractual interpretation and can quickly be 

decided as a matter of law.  BlueCrest’s redemption rights can be confirmed simply by reading 

the Fund’s governing documents submitted herewith.  There is no need for fact or expert 
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discovery, and, subject to the Court’s schedule, there is no reason why the case could not be fully 

submitted within 30 to 45 days.   

STATEMENT OF FACTS 

 A. The Investment Structure and the Offering Documents 

 The Investment Manager and the Fund were founded by Defendant Meredith Whitney in 

2013, after winding down the brokerage unit of her advisory firm, Whitney Advisory Group.  

Ms. Whitney’s investment strategy  

.  But 

to implement this strategy and begin trading, Ms. Whitney needed capital from outside investors.  

Thus, in September 2013, Ms. Whitney presented BlueCrest with a proposal to invest in the 

Fund.         

 As part of her investment proposal, Ms. Whitney provided BlueCrest with certain 

presentations and other marketing materials, as well as: (a) the Bye-Laws of American Revival 

Fund (Bermuda) Ltd. (the “Bye-Laws”), (b) a Confidential Private Offering Memorandum dated 

October 2013 (the “Offering Memorandum”), (c) the Class A Supplement to the Confidential 

Private Offering Memorandum of the Fund (the “Supplement”), and (d) the Fund’s subscription 

documents (the “Subscription Documents,” and together with the Bye-Laws, the Offering 

Memorandum, and the Supplement, the “Offering Documents”).  Cater Aff. Ex. 3 (Bye-Laws); 

Ex. 4 (Offering Memorandum); Ex. 5 (Supplement); Ex. 6 (Subscription Documents).   

 As described in the Offering Documents, the Investment Manager manages the assets of 

three funds: the Fund, Defendant American Revival Master LP (the “Master Fund”), and non-
                                                 

1    
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party American Revival Fund LP (the “Domestic Fund”).  Offering Memorandum, Cater Aff. 

Ex. 4 at 35.  The Fund is an offshore “feeder” fund, which invests 100 percent of its investable 

assets in, and conducts all of its investment and trading activities through, the Master Fund, and 

is the Master Fund’s limited partner.  Id.  As a limited partner of the Master Fund, the Fund may 

“request a withdrawal of all or part of its capital from the Master Fund at such times and in such 

amounts as it may determine.”  Id. at 26.  Neither the Fund nor the Master Fund have employees 

or offices, and each are “substantially dependent on the services of the principal,” Defendant 

Meredith Whitney.   Id. at 11, 35.     

 To facilitate investments from U.S. investors, Ms. Whitney also formed the Domestic 

Fund.  Id. at 7.  Like the Fund, the Domestic Fund invests 100 percent of its investable assets in, 

and conducts all of its investment and trading activities through, the Master Fund.  Id.   The 

general partner of both the Domestic Fund and the Master Fund is Defendant Kenbelle LLC (the 

“General Partner”).  Id. at 1.  Ms. Whitney is the founder, sole member and manager of the 

General Partner.  Id. at 3.  

The Fund, the Master Fund, the Domestic Fund, and the General Partner entered into an 

investment management agreement with the Investment Manager, whereby the Investment 

Manager was given full discretion to invest the assets of the Master Fund.  Id. at 4.  Thus, all 

investment decisions of the Master Fund (and thus the Fund) are made by the Investment 

Manager.  The Investment Manager, in turn, is entitled to a management fee in exchange for its 

services.  Id. at 1.  The management fee for BlueCrest’s shares (the Class A shares) is equal to 

 percent of the net asset value of each Class A share.  Supplement, Cater Aff. Ex. 5, p. 1 (“For 

its services to the Master Fund, the Investment Manager is entitled to a management fee at an 
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annual rate of % of the net asset value of each Class A Share, calculated and paid each 

calendar month in advance at the Master Fund level.”). 

In addition, Ms. Whitney formed non-party American Revival Participation LLC 

(“Allocation SLP”) as a special limited partner of the Master Fund for purpose of receiving 

“performance” fees paid by the Master Fund.  Offering Memorandum, Cater Aff. Ex. 4 at 1.  The 

performance fees are equal to  percent of the profits (if any) of the Master Fund’s investments 

(subject to a “high water mark”).  Id.  Allocation SLP is also controlled by Ms. Whitney.  Id. at 

12.  The following diagram illustrates the structure of Ms. Whitney’s funds.2 

 

                                                 
2   The Fund is administered by non-party SS&C Technologies, Inc. (the 

“Administrator”).  Offering Memorandum, Cater Aff. Ex. 4 at 12.  The services provided by the 
Administrator include processing subscriptions; receiving requests for redemptions and 
authorizing payments of redemption proceeds; maintaining the books and records of the Fund; 
preparing shareholder account statements; and calculating the net asset value of the Fund.  Id. 
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 In exchange for agreeing to invest $50 million, BlueCrest became the holder of 50,000 

Class A shares of the Fund, with a right to redeem the shares at any time.       

 B. BlueCrest’s Redemption Rights  

The Offering Documents set forth the rights and obligations of the Fund and its 

shareholders, including shareholders’ redemption rights.  Under the Offering Memorandum, a 

shareholder may  

 

  Offering Memorandum, Cater Aff. Ex. 4 at 14.  Upon receipt from a shareholder of 

a signed redemption request, the Fund must redeem or purchase the shares at the “redemption 

price” on the next available “Dealing Day” , provided 

that such redemption is requested on a business day that is at least 45 calendar days prior to the 

relevant Dealing Day.  Bye-Laws, Cater Aff. Ex. 3 §§ 1.1, 4.  The “redemption price” is defined 

as the net asset value of the redeemed shares as of the close of business on the relevant Dealing 

Day.  Id.   

 The Offering Documents contain restrictions on certain shareholders’ rights to redeem 

shares in the Fund.  For example, redemption rights may be subject to a  

 

, as determined by the [Fund’s Board of 

Directors] for that class of Shares as set out in the [Offering] Memorandum for that class of 

Shares.”  Id. at § 1.1.  Likewise,  

 

  Offering Memorandum, Cater 
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Aff. Ex. 4 at 14.  As discussed below, however, Defendants expressly agreed that that no 

redemption restrictions or other limitations on redemptions would apply to BlueCrest.      

C. The Side Letter and the Investment Agreement  

  1. The Side Letter  

 Pursuant to the Offering Documents, Defendants may enter into a side letter or similar 

agreement with a shareholder that waives or modifies the provisions of the Offering Documents, 

including provisions relating to redemptions.  See, e.g., Offering Memorandum, Cater Aff. Ex. 4 

at 42.  As a condition to BlueCrest’s investment in the Fund, BlueCrest and Defendants executed 

the Side Letter.  Side Letter, Cater Aff. Ex. 2 at 1 (“This agreement is entered into in connection 

with the purchase of shares issued by the Fund . . . by or on behalf of BlueCrest pursuant to the 

[Offering Documents].”).  The purpose of the Side Letter was to “supplement[] the Offering 

Documents as between BlueCrest and the Fund,” and “[i]n the event of any conflict between the 

Offering Documents and [the Side Letter] (whether existing or that occurs in the future), the 

provisions of [the Side Letter] will prevail,” except to the extent that the relevant provisions of 

the Offering Documents are more favorable to BlueCrest.  Id. at ¶ 14.    

The Side Letter made explicitly clear that no redemption restrictions, including (but not 

limited to) those set forth in the Offering Documents, would apply to BlueCrest.  In particular, 

paragraph 8 states: “[F]or the avoidance of doubt, BlueCrest shall not be subject to any lock-up 

period or other limitations (including, without limitation, redemption gates, suspensions or hold-

backs) on redemptions that may otherwise be imposed by the Fund.”  Id. at ¶ 8 (emphasis added).  

The same paragraph also states that, “[n]otwithstanding anything to the contrary contained in the 

Offering Documents . . . [a]ny Share withdrawal amount received by BlueCrest shall be as 
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calculated for a normal dealing or redemption day without the imposition of any penalties, fees 

(including early redemption fees) or charges.”  Id.     

 2. The Investment Agreement  

In addition to the Side Letter, the parties executed an investment agreement dated 

October 21, 2013 (the “Investment Agreement”).  Cater Aff. Ex. 7.  The Investment Agreement 

is a fee-sharing agreement.  As a result of its $50 million initial investment (defined as “Seed 

Money” in the Investment Agreement), BlueCrest became the Fund’s largest investor, 

accounting for approximately  percent of the Fund’s total capital.  Id. at § 1.1 (defining “Seed 

Money” as $50 million).  To incentivize BlueCrest to invest such a significant amount in an 

unknown start-up fund with no performance history, Defendants agreed to share  percent of 

their management- and performance-based compensation with BlueCrest (the “Fee Income”).  

Id. at § 4.1.  The parties agreed that payment of the Fee Income would continue “in perpetuity 

(regardless, for the avoidance of doubt, of whether any or all of the Shares issued in respect of 

the Seed Money have been redeemed, provided that any such redemption(s) was(/were) 

permitted under the terms of this [Investment] Agreement).”  Id.    

The Investment Agreement can be terminated in two ways:  First, BlueCrest may 

terminate at any time with three months’ notice.  Id. at § 11.2.  Second, the Investment 

Agreement terminates if BlueCrest redeems its shares other than as provided in Section 3.  Id. at 

§ 3.4.  For instance, if BlueCrest redeems its shares within the first two years of its investment 

for reasons other than as provided in the Investment Agreement, the Investment Agreement 

terminates “with effect from such redemption,” in which case BlueCrest forfeits its right to share 

in the Fee Income.  Id. at §§ 3.1, 3.4. 
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Importantly, the Investment Agreement neither supersedes nor supplements any of the 

provisions of the Offering Documents or the Side Letter, nor does it affect BlueCrest’s shares or 

BlueCrest’s rights as a shareholder.  Rather, the Investment Agreement governs the parties’ fee-

sharing arrangement, and in particular, the circumstances in which such arrangement remains in 

place and the circumstances in which it falls away.  It does not give Defendants the right to 

refuse BlueCrest’s redemption request.   

D. BlueCrest’s Redemption Request and Defendants’ Agreement and then 
Refusal to Honor the Request 

On October 13, 2014, BlueCrest duly notified the Fund and the Investment Manager that 

BlueCrest would be redeeming its 50,000 shares on the Redemption Date, November 28, 2014 

(the “Redemption Request”).  Cater Aff. Ex. 8 (“The undersigned shareholder . . . of American 

Revival Fund (Bermuda) Ltd . . . hereby requests to redeem all of the [s]hareholder’s outstanding 

Class A shares . . . of the Fund on the next available redemption date, being 28 November 

2014.”).  On October 21, 2014, the Investment Manager’s then-Chief Financial Officer sent an 

email to BlueCrest (copying Defendant Meredith Whitney) confirming that the Fund would 

honor the Redemption Request.  Cater Aff. Ex. 9 (“The redemption has been accepted for 

November 28, 2014.”).  According to the Fund’s month-end statement dated November 30, 

2014, the net asset value of BlueCrest’s shares as of the Redemption Date was $921.8115 per 

share, entitling BlueCrest to a redemption amount of $46,090,573 for its 50,000 shares.3  See 

Monthly Statements of Partner’s Capital, dated November 30, 2013, Cater Aff.  Ex. 10.   

However, just over two weeks later, on November 7, 2014, Ms. Whitney abruptly sent an 

email to BlueCrest refusing to honor the Redemption Request.  Cater Aff. Ex. 11 (“As we have 

                                                 
3   The net asset value per share, which is determined by the Administrator, is determined 

by dividing the Fund’s total net asset value (i.e., the value of the Fund’s assets less the value of 
its liabilities) by the number of shares outstanding.   
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not and are not in violation of any of the contractually agreed upon terms, this redemption notice 

fails to meet the criteria outlined in the [Investment Agreement]. Therefore, your redemption 

notice cannot be honored at this time.”).  To date, Defendants have failed to pay the Redemption 

Amount to BlueCrest, in breach of the Offering Documents and the Side Letter.  After several 

unheeded demands to the Fund, the Investment Manager and Ms. Whitney (as well as the Fund’s 

board of directors and Ms. Whitney’s attorneys) to comply with the Fund’s obligations and 

honor the Redemption Request, BlueCrest was forced to file suit to seek the money it is 

contractually owed.4   

E. The Fund’s Dissipating Assets 

Because Ms. Whitney has refused to honor the Redemption Request, Defendants have 

effectively forced BlueCrest to remain invested in the Fund.  And thus Ms. Whitney, via the 

Investment Manager, continues to place BlueCrest’s investment in an underperforming stock 

portfolio, despite having no legal right to do.  The Fund’s assets—and with it, BlueCrest’s ability 

to collect the Redemption Amount—are dissipating, and may soon be worth less than the 

Redemption Amount.      

The Fund has suffered losses  since inception.  The chart below 

reflects the Fund’s historical assets under management (“AUM”) (as reported to BlueCrest by 

the Investment Manager) from January 2014 through February 2015.  See Weekly NAV dated 

February 13, 2015, Cater Aff. Ex. 12.  The Fund’s AUM reflects the value of the Fund’s assets, 

which changes based on subscriptions (i.e., additional investments in the Fund) and/or 

                                                 
4   On December 15, 2014, BlueCrest filed an action against the Fund in Bermuda.  The 

Fund argued that New York was the appropriate forum.  BlueCrest is in the process of  
voluntarily discontinuing the Bermuda action, having elected to enforce its rights in this Court.   
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redemptions (i.e., investor withdrawals from the Fund), as well as the performance of the Fund’s 

underlying investments.   

As the chart demonstrates, the Fund’s assets have been regularly diminishing:  As of 

January 2014, according to the Investment Manager’s weekly performance estimate, the Fund 

had approximately $  million in AUM.  Id.  But in less than a year, the Fund’s AUM declined 

to $  million as of the Redemption Date.  Id.  As of January 2015, the Fund’s AUM decreased 

to $  million—a loss of nearly $  million in just two months.  Id.  The Fund’s AUM has since 

dropped to $  million as of February 2015.  Id.  If the Fund loses another $  million—

which is imminent given the Fund’s historical performance—BlueCrest will be unable to recover 

the Redemption Amount of $46 million from the Fund.5  

DATE 
Reported Assets Under Management 

(AUM) ($) 

01/03/14  61,278,542

02/07/14  60,239,949

03/07/14  60,159,805

04/04/14  60,098,701

05/02/14  58,097,393

06/06/14  57,665,499

07/03/14  58,642,651

08/01/14  57,073,583

09/05/14  57,706,601

10/03/14  57,281,988

11/07/14  51,390,470

12/05/14  51,856,275

01/02/15  49,482,068

02/05/15  47,478,000

 

                                                 
5   In addition, there appear to be inconsistencies in the Investment Manager’s weekly 

estimates.  The Investment Manager reports both the Fund’s AUM and its net asset value (i.e., 
the value of the Fund’s assets less the value of its liabilities).  All else being equal, the Fund’s 
AUM and net asset value should be the same.  But according to Defendants’ recent weekly 
performance estimate,  

 
  One possible explanation is that the net asset value only takes into 

account the Fund’s performance, whereas the AUM also takes into account additional 
subscriptions and redemptions.    
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As a further sign of serious problems with the Fund, since the Redemption Date, the 

Investment Manager reportedly has lost three of its key executives.  The Chief Risk Officer and 

portfolio manager reportedly left in November 2014.  Cater Aff. Ex. 13.  The Chief 

Administrative Officer reportedly joined another hedge fund in December 2014.  Id.  The Chief 

Financial Officer exited as well.  Cater Aff. Ex. 14.  And Ms. Whitney is trying to sublet 

Defendants’ offices at 444 Madison Avenue.  Cater Aff. Ex. 15.    

The current state of the Fund is unsustainable.  Accordingly, BlueCrest respectfully 

requests that the Court issue a temporary restraining order and preliminary injunction to prohibit 

further dissipation of the Fund’s assets.         

ARGUMENT 

I. THE COURT SHOULD ISSUE A TEMPORARY RESTRAINING ORDER AND 
PRELIMINARY INJUNCTION TO PREVENT FURTHER DISSIPATION OF 
THE FUND’S ASSETS PENDING THE RESOLUTION OF THIS CASE 

BlueCrest requests temporary and preliminary injunctive relief necessary to preserve the 

Fund’s diminishing assets in the amount that should have been paid to BlueCrest on the 

Redemption Date.  Under C.P.L.R. § 6301, “[a] preliminary injunction may be granted in any 

action  where  it  appears  that  the defendant . . . . is doing or  procuring . . . . an  act  in  

violation  of  the  plaintiff’s  rights respecting the subject of the action, and tending to render the 

judgment ineffectual . . . .”  C.P.L.R. § 6301.  Courts have held that a plaintiff is entitled to such 

relief if it can show: “(1) a likelihood of ultimate success on the merits; (2) the prospect of 

irreparable injury if the provisional relief is withheld; and (3) a balance of equities tipping in its 

favor.”  61 West 62 Owners Corp. v. CGM EMP LLC, 906 N.Y.S.2d 549, 553 (1st Dep’t 2010) 

(quoting Doe v. Axelrod, 536 N.Y.S.2d 44, 45 (1988)).  Because BlueCrest can establish each of 

these requirements, its request for temporary and preliminary injunctive relief should be granted. 
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A. BlueCrest Is Likely To Prevail On The Merits 

The central question at issue in this case is whether Defendants were required to redeem 

BlueCrest’s shares on the Redemption Date.  A plain reading of the relevant documents reveals 

that the answer is clearly “yes.”   

First, Section 4.1 of the Fund’s Bye-Laws gives shareholders the unequivocal right to 

redeem their shares.  Bye-Laws, Cater Aff. Ex. 3 at § 4.1 (“the [Fund] shall on receipt by it from 

a [shareholder] . . . of a signed Redemption Request (i) redeem or purchase all or any portion of 

such Shares registered in the redeeming [shareholder’s] name at the Redemption Price . . . or (ii) 

procure the purchase thereof at not less than such Redemption Price[.]”).   

Second, although the Bye-Laws may place limitations on redemptions for some 

shareholders , paragraph 8 of the Side Letter 

signed by each Defendant unambiguously states that no such limitations (or other limitations) 

apply to BlueCrest:  “BlueCrest shall not be subject to any lock-up period or other limitations 

(including, without limitation, redemption gates, suspensions or hold-backs) on redemptions that 

may otherwise be imposed by the Fund.”  Side Letter, Cater Aff. Ex. 2 at ¶ 8 (emphasis added).  

There is no plausible interpretation of paragraph 8 other than what it says.  See White v. 

Continental Cas. Co., 9 N.Y.3d 264, 267 (2007) (holding that a contract is unambiguous where 

its terms have “a definite and precise meaning . . . concerning which there is no reasonable basis 

for a difference of opinion”) (internal quotation marks omitted). 

 Third, even the Investment Manager recognized that BlueCrest had a right to redeem its 

shares when it confirmed that the Fund would honor the Redemption Request.  Cater Aff. Ex. 9 

(“The redemption has been accepted for November 28, 2014.”).  It was not until two weeks later 

that Ms. Whitney decided to renege on the redemption based on a self-serving and incorrect 
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interpretation of Section 3.1 of the Investment Agreement.  Cater Aff. Ex. 11 (“As we have not 

and are not in violation of any of the contractually agreed upon terms, this redemption notice 

fails to meet the criteria outlined in the [Investment Agreement]. Therefore, your redemption 

notice cannot be honored at this time.”).  According to Ms. Whitney, Section 3.1 imposes a two-

year lock-up period on BlueCrest’s shares, which would not expire until November 1, 2015: 

“[u]nless otherwise stated herein or agreed between the parties, BlueCrest shall not redeem any 

Shares issued in respect of the Seed Money during the period of two years commencing on the 

Initial Subscription Date.”  Investment Agreement, Cater Aff. Ex. 7 at § 3.1.  But Ms. Whitney’s 

post-fact reliance on this section is misplaced for multiple reasons. 

First, Section 3.4 of the Investment Agreement states, in unmistakable terms, that “[i]n 

the event that BlueCrest redeems the Shares issued in respect of the Seed Money [$50 million] 

other than as permitted by this [Investment] Agreement, this [Investment] Agreement will 

terminate with effect from such redemption.”  Id. at § 3.4 (emphasis added).  Thus, Section 3.4 

expressly recognizes that BlueCrest may redeem its shares within two years, the only 

consequence being that the Investment Agreement (and thus the revenue-sharing) terminates 

“with effect from such redemption.”  Id. 

Second, if BlueCrest was not permitted to redeem its shares “other than as permitted by 

[the Investment] Agreement,” Section 3.4 would have no meaning.  It is well established that 

courts must avoid interpretations that “render [contract provisions] superfluous.” Lawyers’ Fund 

for Client Protection of State of N.Y. v. Bank Leumi Trust Co. of N.Y., 94 N.Y.2d 398, 404 

(2000).  

Third, to interpret Section 3.1 to lock up BlueCrest’s shares for two years would nullify 

paragraph 8 of the Side Letter, which expressly states that “BlueCrest shall not be subject to any 
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lock-up period or other limitations (including, without limitation, redemption gates, suspensions 

or hold-backs) on redemptions that may otherwise be imposed by the Fund.”  Side Letter, Cater 

Aff. Ex. 2 at ¶ 8 (emphasis added).  As this Court and the Court of Appeals have recognized, 

“instruments [] executed at substantially the same time [and] related to the same subject-matter 

. . . must be read together as one.”  Nau v. Vulcan Rail & Constr. Co., 286 N.Y. 188, 197 (1941).  

Indeed, the Side Letter states that its provisions control, “except to the extent that the relevant 

provisions of the Offering Documents are more [favorable] to BlueCrest.”  Side Letter, Cater 

Aff. Ex. 2 at ¶ 14.  The provisions of the Side Letter clearly expand BlueCrest’s redemption 

rights beyond those in the Offering Documents.  Ms. Whitney’s contention that Section 3.1 locks 

up BlueCrest’s shares for two years—which would effectively negate BlueCrest’s rights under 

the Offering Documents and the Side Letter—flies in the face of the contracts’ plain language 

and ignores cardinal principles of contract interpretation.  

At bottom, there is not one provision in the Offering Documents, the Side Letter, or the 

Investment Agreement that would justify Defendants’ failure to redeem BlueCrest’s shares.  

Because the only plausible reading supports BlueCrest’s interpretation, BlueCrest is highly likely 

to succeed on the merits, and therefore this prerequisite for temporary and preliminary relief is 

satisfied. 

B. BlueCrest Will Suffer Irreparable Harm Absent Temporary and Preliminary 
Relief 

  BlueCrest faces a substantial likelihood that, absent a temporary restraining order and 

preliminary injunction, it will be unable to recover the Redemption Amount from the Fund, 

causing BlueCrest irreparable harm.  See Prudential Sec. Credit Corp., LLC. v. Teevee Toons, 

Inc., No. 603112/2002, 2003 WL 346440, at *4 (N.Y. Sup. Ct. Feb. 7, 2003) (finding that 

“without an injunction against dissipation or transfer of the assets, plaintiff’s rights therein are at 



 
 

 17 
 

risk of irreparable harm and any future judgment in its favor might be rendered futile”); 

Brenntag Int’l Chems., Inc. v. Bank of India, 175 F.3d 245, 249 (2d Cir. 1999) (stating the 

critical test for irreparable harm is “but for the grant of equitable relief, there is a substantial 

chance that upon final resolution of the action the parties cannot be returned to the positions they 

previously occupied”) (citing Am. Hosp. Supply Corp. v. Hospital Prods. Ltd., 780 F.2d 589, 594 

(7th Cir. 1986) (“The premise of the preliminary injunction is that the remedy available at the 

end of trial will not make the plaintiff whole.”)).  

Pursuant to the Offering Documents, the Redemption Amount is to be paid from the 

assets of the Fund, which are rapidly dissipating.6  As noted above, according to the Investment 

Manager’s estimated weekly performance reports, the Fund had $  million in AUM as of 

January 2014.  Weekly NAV, Cater Aff. Ex. 12.  By the Redemption Date, the Fund had already 

lost $  million in AUM ($  million in assets remained).  Id.  As of the Redemption Date, 

BlueCrest’s shares had a net asset value of $46 million (i.e., the Redemption Amount), 

representing  percent of the Fund’s assets.  See November 30, 2014 Statement of Partner’s 

Capital, Cater Aff. Ex. 10 (indicating a net asset value per share of $921.8115).   

Since the Redemption Date, the Fund’s AUM has continued to decline.  As of February 

2015, the Fund’s assets had fallen to $  million.  See Weekly NAV, Cater Aff. Ex. 12.  As a 

result, the Redemption Amount now constitutes  percent of the Fund.  Thus, if the Fund were 

to lose just another $  million, the Redemption Amount will exceed the total assets of the 

Fund.  Absent temporary and preliminary relief, it is highly likely that the Fund will have 

                                                 
6   In the event the Fund’s assets are insufficient to satisfy the Redemption Amount, 

BlueCrest reserves the right to seek damages from the other Defendants sufficient to make up 
any shortfall, although it is unclear at this point whether they have sufficient assets to do so. 
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insufficient assets to redeem BlueCrest’s shares at the Redemption Amount upon entry of 

judgment.    

 This is precisely the sort of irreparable harm that New York courts have repeatedly held 

warrants injunctive relief.  See, e.g., Perpignan v Persaud, 91 A.D.3d 622, 622 (2d Dep’t 2012) 

(quoting Ruiz v Meloney, 26 A.D.3d 485, 486 (2d Dep’t 2006)) (“The purpose of a preliminary 

injunction is to maintain the status quo and prevent the dissipation of property that could render a 

judgment ineffectual.”); SEC v. Am. Board of Trade, Inc., 830 F.2d 431, 438 (2d Cir. 1987) 

(upholding a preliminary injunction to prevent the dissipation of assets, the preservation of which 

was necessary to secure noteholders’ claims); In re Feit & Drexler, Inc., 760 F.2d 406, 416 (2d 

Cir. 1985) (preliminary injunction issued to prevent a monetary judgment from being frustrated); 

Alpha Capital Aktiengesellschaft v. Advanced Viral Research Corp., Nos. 02-cv-10237 (GBD), 

03-cv-00009 (GBD), 03-cv-00512 (GBD), 2003 WL 328302, at *5 (S.D.N.Y. Feb. 11, 2003) 

(granting preliminary injunction where “plaintiffs have . . . demonstrated a substantial likelihood 

that defendant will not be able to satisfy a judgment at the conclusion of this case”); Shearson 

Lehman Hutton Holdings, Inc. v. Coated Sales, Inc., 697 F. Supp. 639, 639-42 (S.D.N.Y. 1988) 

(granting preliminary relief against a defendant that refused to transfer plaintiff’s shares that 

were declining in value, finding that plaintiff had demonstrated irreparable harm because, 

“[g]iven the rate at which the market value of the stock has fallen, every passing day threatens to 

wipe out [the plaintiff’s] security [in the loan at issue].”); Catherines v. Copytele, Inc., 602 F. 

Supp. 1019, 1027 (E.D.N.Y. 1985) (finding irreparable harm where the defendant “may run out 

of money within the next two years” due to lack of sales).   

 Notably, this case is distinguishable from a situation where a plaintiff seeks to freeze 

assets solely to cover a money judgment unrelated to the funds at issue, or where damages may 
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be sufficient to protect the plaintiff’s interest.  Rather, BlueCrest seeks to preserve the value of 

its own assets—i.e., the value of BlueCrest’s shares in the Fund as of the Redemption Date—

pending resolution of this case.  This is the archetypal situation where preliminary relief should 

be granted.  See, e.g., Ascentium Capital LLC v. Northern Capital Associates XIII, L.P., No. 

650481/2012, 2014 WL 1650960, at * 1 (N.Y. Sup. Ct. 2014) (“The theoretical availability of 

monetary damages will not prevent equitable relief in the form of an injunction when the 

underlying circumstances demonstrate that the legal remedy is not adequate.”) (citing Robjudi 

Corp. v Quality Controlled Prods., 111 A.D.2d 156, 157 (2d Dep’t 1985) (monetary damages 

would be inadequate “[g]iven the underlying realities of th[e] particular situation”)); AOM 1703 

Lexington Ave. LLC v. Malik, 824 N.Y.S.2d 752, 752 (N.Y. Sup. Ct. 2006) (preliminary relief 

warranted in an action for monetary damages and specific performance of lease agreement where 

proceeds due under that agreement constitute specific funds that are the subject of the action); 

Republic of Philippines v. Marcos, 806 F.2d 344, 356 (2d Cir. 1986) (“preliminary injunctions 

are proper to prevent a defendant from making a judgment uncollectible”) (citing In re Feit & 

Drexler, Inc., 760 F.2d at 416); Wishnatzki & Nathel, Inc. v. H.P. Island-Wide, Inc, No. 00 Civ. 

8051 (JSM), 2000 WL 1610790, at *2 (S.D.N.Y. Oct. 27, 2000) (noting that while the plaintiff 

sought to freeze the defendants’ assets pending payment for goods sold, “courts have 

traditionally had the power to enjoin defendants from dissipating funds that are the subject of the 

underlying suit”);  Alvenus Shipping Co. v. Delta Petroleum (USA) Ltd., 876 F. Supp. 482, 487 

(S.D.N.Y. 1994) (granting preliminary injunction where the plaintiff demonstrated that “absent 

equitable relief . . . a money judgment . . . will go unsatisfied”).  

C. The Balance of Hardships Tips in BlueCrest’s Favor 

BlueCrest has also shown that the balance of hardships tips decidedly in its favor.  The 

balance of hardships inquiry asks which of the two sides would suffer most grievously if the 
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preliminary injunction motion were wrongly decided.  See, e.g., Sirius Satellite Radio, Inc. v. 

Chinatown Apartments, Inc., 303 A.D.2d 261, 261-62 (2d Dep’t 2003) (balance tipped toward 

plaintiff where it would suffer “far-reaching adverse . . . consequences” if the preliminary 

injunction were not granted, while defendant made no showing that the injunction “would result 

in serious inequity or harm”).  Moreover, in balancing the equities, “[w]here denial of injunctive 

relief would render the final judgment ineffectual, the degree of proof required to establish the 

element of likelihood of success on the merits should be accordingly reduced.”  Republic of 

Lebanon v. Sotheby’s, 167 A.D.2d 142, 145 (1st Dep’t 1990).  

The relief BlueCrest seeks requires Defendants to preserve a portion of the current value 

of the Fund’s assets (up to the Redemption Amount) pending resolution of the merits.  Should 

the Court grant the requested relief, Defendants would be prohibited from distributing, trading or 

otherwise investing the Redemption Amount, but they could continue trading the Fund’s 

remaining assets.  Any purported harm to Defendants would arise solely from their inability to 

trade the Redemption Amount—monies contributed by BlueCrest and now owing to it—until 

resolution of this case.  Such harm is far outweighed by the irreparable harm BlueCrest faces 

should Defendants be permitted to keep the Redemption Amount in a stock portfolio that 

continues to lose value—namely, a significant or complete loss of the Redemption Amount.  See 

Willis of N.Y., Inc. v. DeFelice, 299 A.D.2d 240, 242 (1st Dep’t 2002) (stating that injunction 

was proper where, “in contrast to plaintiffs’ showing of irreparable harm . . . the record affords 

no basis to conclude that [defendant] will suffer significant professional hardship from an 

appropriately limited . . . restraint”); Int’l Controls Corp. v. Vesco, 490 F.2d 1334, 1347-

1348 (2d Cir. 1974) (affirming preliminary injunction prohibiting sale of aircraft, where “sale 

might well result in the dissipation of an important asset, leaving little for [plaintiff] to recapture 
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if it should eventually succeed in [the] lawsuit”); New York Land Co. v. Republic of Philippines, 

634 F. Supp. 279, 288-89 (S.D.N.Y.), aff’d sub nom. Republic of Philippines v. Marcos, 806 

F.2d 344 (2d Cir. 1986) (stating that the injunction was “tailored to permit the defendants the 

maximum benefit of profitable operation while maintaining the status quo,” and thus “the costs 

of the restraint, if any, are slight in comparison with the hardship that plaintiff would suffer”).  

Moreover, in the unlikely event that Defendants prevail on the merits, the Redemption Amount 

can be released from escrow and the Fund could simply re-invest the money.      

II.  THE COURT SHOULD GRANT BLUECREST’S REQUEST FOR A 
TEMPORARY RESTRAINING ORDER PENDING THE HEARING FOR A 
PRELIMINARY INJUNCTION 

 Under C.P.L.R. § 6301, a temporary restraining order  may  be  granted pending  a  

hearing  for  a preliminary injunction where “it appears that immediate and irreparable injury, 

loss or damage will result unless the defendant is restrained before the hearing can be had.” 

C.P.L.R. § 6301.  For the reasons discussed in Part I, supra, BlueCrest satisfies the requisite 

elements for immediate temporary relief directing Defendants to hold the Redemption Amount in 

escrow pending the outcome of this motion.   

 At a minimum, this Court should issue a temporary restraining order enjoining 

Defendants from collecting or paying any fees or compensation in connection with the 

Redemption Amount, or making any extraordinary payments, distributions, withdrawals or 

redemptions from the Fund or Master Fund pending the outcome of BlueCrest’s application for a 

preliminary injunction.  See Wishnatzki & Nathel, Inc., 2000 WL 1610790, at * 1 (granting a 

temporary restraining order to prevent dissipation of trust funds at issue in the suit).  

 Given BlueCrest’s likely success on the merits, the substantial risk that BlueCrest will not 

be able to redeem its shares at the Redemption Amount or collect a money judgment once issued, 

and the lack of any real prejudice to Defendants, the Court should issue temporary and 
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preliminary relief necessary to preserve the Fund’s diminishing assets in the amount that should 

have been paid to BlueCrest on the Redemption Date. 

CONCLUSION 

For the foregoing reasons, BlueCrest respectfully requests that the Court (1) issue a 

temporary restraining order and preliminary injunction directing Defendants to liquidate the 

Redemption Amount from their current stock portfolio and temporarily hold the funds in escrow 

pending the outcome of this action; (2) enjoin Defendants from collecting or paying any fees or 

compensation in connection with the Redemption Amount, or making any extraordinary 

payments, distributions, withdrawals or redemptions from the Fund or the Master Fund; (3) set 

an expedited briefing schedule on BlueCrest’s forthcoming motion for summary judgment in 

accordance with the Proposed Order to Show Cause; and (4) such other and further relief as the 

Court deems proper.  
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