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Defendants Meredith Whitney, Kenbelle Capital LP, American Revival Fund (Bermuda) 

Ltd. (the “Fund”), American Revival Master LP, and Kenbelle, LLC (“Defendants”) respectfully 

submit this Memorandum of Law in Opposition to the Motion for a Preliminary Injunction filed 

by BlueCrest Capital Opportunities Limited (“BlueCrest” or “Plaintiff”).  

 PRELIMINARY STATEMENT 

In 2013, Plaintiff BlueCrest was identified as one of the largest and most successful 

hedge funds in the world.  One year later, however, and through no fault of Defendants, 

BlueCrest’s value dropped by approximately half – with projections that it was due to suffer 

additional losses as a result of the departure of Leda Braga, its former head of computer-based 

trading who started her own firm. 

It is against this backdrop that BlueCrest first submitted its redemption request to the 

Fund – a request which was denied.  What followed was a wholesale assault on the Fund, which 

(at last tally) included threats directed at the Fund Board Members, a lawsuit in Bermuda, a 

lawsuit in New York, and what can only be described as a planted article directed at publicly 

denigrating the Fund and its principals – all so that BlueCrest might bully its way into relief to 

which it is not contractually entitled.  The Fund, in turn, has held firm – refusing to breach its 

fiduciary obligations to investors other than BlueCrest by declining to surrender the seed money 

at issue.  

Indeed, that seed money is at issue here is a fact critical to the Court’s analysis of the 

issues now raised by BlueCrest.  It is also a fact barely referenced by BlueCrest’s papers.  This is 

because it looks to avoid entirely the Investment Agreement, the single and only document that 

governs this anchor investment.  Indeed, the nomenclature attached to “seed” money is not by 

happenstance; instead, it means to reflect funds critical to any new or growing fund – funds 

which are universally subject to minimum investment periods. 
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For the reasons discussed more fully below, BlueCrest’s application for a preliminary 

injunction should be denied.  Notwithstanding BlueCrest’s manipulations of language, it is 

without basis in contract.  Moreover, BlueCrest – at best an unsecured contract creditor – cannot 

show irreparable harm.  To the contrary, it seeks to upend the status quo via a forced redemption 

of shares that it knew would fluctuate in value over time.  This is a blatant effort to force the 

Fund’s dissolution and create a trust fund in favor of BlueCrest to the detriment of the other 

innocent Fund shareholders and potential Fund creditors.    

BACKGROUND      

On October 13, 2014, without any forewarning or call from BlueCrest, the Fund’s anchor 

investor, the Fund received a redemption notice from BlueCrest.  Affidavit of Meredith Whitney, 

dated February 24, 2015 (“Whitney Aff.”), at ¶ 2.  Meredith Whitney, the principal of Kenbelle 

Capital LP, the Fund’s investment manager, was not only caught entirely off guard (her entities’ 

investment agreement was explicitly for a minimum of two years), but she was also shocked at 

crude manner in which she was informed of BlueCrest’s intentions.  Id. 

Immediately, Ms. Whitney emailed Michael Platt, the head of BlueCrest, to see if he had 

a moment to talk and explain, he responded in an email that he “tried” to call (there is no record 

to such effect), and that the redemption request was “retractable.”  Id. at ¶ 3. 

Upon reflection and legal counsel, it became clear that not only was BlueCrest’s 

redemption request a legal violation of its contractual obligations, but that it would damage the 

Fund’s other outside investors.  Id. at ¶ 4.  On November 7, 2014, Ms. Whitney sent an e-mail to 

such effect.  Id. at Exhibit A.  BlueCrest’s legal counsel responded by citing “Clause 3.4.” of the 

Investment Agreement.  Id. at ¶ 5. 

Later, on November 20, 2014, Mr. Platt said to Ms. Whitney over a phone call, “We can 

do anything we want, we wrote the contract.”  Id. at ¶ 6.  Additionally, during the telephone 
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conversation with Mr. Platt on November 20, 2014, when Ms. Whitney explained that it was not 

so easy as to just give BlueCrest back its money as there were other outside investors who would 

be damaged by its early withdrawal, Mr. Platt’s response was, “What do you have in outside 

money, one dollar, two dollars?”  Id. at ¶ 7.  By that, Ms. Whitney understood Mr. Platt to be 

implying that “his” money was superior to the other outside investors’ monies.  Id. 

The conversation ended with Mr. Platt when Ms. Whitney stated that his early 

redemption request was not legal.  Id. at ¶ 8.  Mr. Platt said then he would let the lawyers deal 

with it.  Id.  Meanwhile, throughout this conversation, Ms. Whitney made clear her intention to 

try to work to find some responsible, graceful solution to this matter.  Id. at ¶ 8.  At no point was 

Mr. Platt receptive to reasonably finding a solution.  Id. at ¶ 8. 

That same day, November 20, 2014, Ms. Whitney received a call from Paul Dehadray, 

BlueCrest’s chief legal counsel.  Id. at ¶ 9.  He explicitly said that he “did not want to get 

lawyers involved.”  Id.  Ms. Whitney quickly reminded him that he was a lawyer, and Ms. 

Whitney was not.  Id.  Ms. Whitney outlined the same desire to find a responsible, graceful 

solution to all parties involved.  Id.  Ms. Whitney and Mr. Dehadray agreed to speak later that 

weekend.  Id.  

On November 23, 2014, Mr. Dehadray and Ms. Whitney spoke.  Id. at ¶ 10.  He 

expressed that the only option BlueCrest would present to allowing Ms. Whitney to “keep” its 

money longer is if Ms. Whitney’s entities were to guarantee BlueCrest’s losses.  Id.  Ms. 

Whitney said nothing to this, as, among other things, she knows that such action is specifically 

unlawful.  Id.; see, e.g., FINRA Rule 2150. 

Ms. Whitney received an email the following Friday, November 28, 2014, informing her 

that since she had not agreed to BlueCrest’s “terms,” it would pursue necessary legal routes.  
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Whitney Aff.  at ¶ 11.  Later that evening, the Fund’s offshore directors were hand delivered a 

letter from Appleby, BlueCrest’s Bermuda counsel, and the Fund’s Administrator, SS&C 

Technologies, Inc., was copied.  Id. at ¶ 11& Exhibit B. 

On Saturday, November 29, Ms. Whitney received a text from Martin Newson, the 

mutual friend who had introduced Mr. Platt and Ms. Whitney in 2008.  Id. at ¶ 12.  Ms. Whitney 

proceeded to receive from Mr. Newson texts, phone messages, and “snap chat” messages later 

that night and after 10:30 PM London time (where the calls were coming from).  Id. at ¶ 12.  Ms. 

Whitney asked if the call could wait until Monday, but Mr. Newson wrote that it could not and 

proceeded to give Ms. Whitney “time slots” in which he was available.  Id. at ¶ 13. 

On Sunday, November 30, 2014, at 6:00 AM, Mr. Newson called Ms. Whitney.  Id. at 

¶ 14.  He started by saying that Mike (Platt) had asked him to reach out to Ms. Whitney as a last 

ditch effort to resolve matters before the legal route had been taken.  Id.  He proceeded to say 

that Mr. Platt “has a lot more money than you.”  Id.  Ms. Whitney responded that no one would 

dispute that fact.  Id.  Mr. Newson further said that, Mr. Platt “could ‘CRUSH’” Ms. Whitney.  

Id.  Ms. Whitney asked what exactly that meant, and Mr. Newson responded, “He will make sure 

you will never be able to raise or manage money again.”  Id.  Ms. Whitney responded that his 

actions thus far had all but solidified that damage already.  Id.  Ms. Whitney told Mr. Newson 

that she thought it was highly inappropriate that Mr. Platt asked him to intervene.  Id.  Mr. 

Newson then realized his compromised situation and tried to extricate himself from the 

conversation.  Id.  

Ms. Whitney has not spoken to anyone at BlueCrest since her last conversation with Mr. 

Dehadray on November 23, 2014.  Id. at ¶ 15.  However, since that time, BlueCrest has done 

everything it could to damage ability to function of the Fund and its associated entities, 
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beginning with its ability to collect the management fees that pay salaries and other basic 

expenses.  Id. 

As reflected in email communications from Kenbelle’s former CFO, BlueCrest began 

pressuring the Funds’s administrator (SS&C Technologies, Inc.) in Guernsey to withhold 

management fees.  Id. at ¶ 16.  In mid-December, Ms. Whitney personally had to cover payroll 

expenses, as SS&C steadfastly violated their contractual obligation by holding back management 

fees.  Id. at ¶ 17. 

Further, Mr. Dehadray has personally called and harassed the Fund’s outside directors.  

Id. at ¶ 18.  Finally, Ms. Whitney has received threatening and hysterical emails from Mr. Platt.  

Id. at ¶ 19.  She has not responded to any of them.  Id.  

ARGUMENT 

  The New York standard for granting a preliminary injunction is well established: a 

movant must show (1) the likelihood of success on the merits; (2) irreparable injury absent the 

granting of a preliminary injunction; and (3) a balancing of the equities that favors the movant's 

position.   Aetna Ins. Co. v. Capasso, 75 N.Y.2d 860, 862 (1990); W.T. Grant Co. v. Srogi, 52 

N.Y.2d 496, 517 (1981).   Furthermore, a preliminary injunction is a “drastic” remedy, and the 

movant must make a “clear showing” of each of these elements.  Faberge Intl., Inc. v. Di Pino, 

109 A.D.2d 235, 240 (1st Dept 1985).  “If key facts are in dispute, the relief will be denied.”  Id.  

In particular, the courts recognize that “[a] mandatory injunction, which is used to compel the 

performance of an act, is an extraordinary and drastic remedy which is rarely granted and then 

only under unusual circumstances where such relief is essential to maintain the status quo 

pending trial of the action.”  Matos v. City of New York, 21 A.D.3d 936, 801 N.Y.S.2d 610 (2d 

Dep’t 2005).  
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Here, Plaintiff has not established any of the three required elements – let alone by the 

required “clear showing.” 

I. BLUECREST HAS NOT ESTABLISHED THAT IT IS LIKELY TO SUCCEED 

ON THE MERITS – LET ALONE BY THE HEIGHTENED “CLEAR 

SHOWING.” 

“While the existence of issues of fact alone will not justify denial of a motion for a 

preliminary injunction, the motion should not be granted where there are issues that subvert the 

plaintiff’s likelihood of success on the merits … to such a degree that it cannot be said that the 

plaintiff established a clear right to relief.”  Cooper v. Board of White Sands Condominium, 89 

A.D.3d 669, 931 N.Y.S.2d 696, 697 (2d Dep’t 2011) (internal citations omitted). 

The sole question in this case – which consists of a single claim for breach of contract – 

is whether the contracts among the parties require the Fund to pay Plaintiff $46,090,573 (plus 

interest from the alleged redemption date of November 28, 2014).
1
  Contrary to Plaintiff’s 

attempts to mislead this Court, the plain reading of these contracts – all undisputedly drafted by 

Plaintiff BlueCrest – reveals that the answer is a resounding “no.”    

And crucially, even if BlueCrest could establish some ambiguity, as BlueCrest 

indisputably drafted the Investment Agreement and Side Letter, any such purported ambiguity 

must be resolved against BlueCrest.  See, e.g., Guardian Life Ins. Co. of Am. v. Schaefer, 70 

N.Y.2d 888, 890 (1987) (reciting the black letter “rule of construction” that “ambiguities in 

contracts must be construed against the drafter”). 

                                                 
1
  Plaintiff attempts to alternatively style its claim for a fixed amount of money as “specific performance.”  

Even were this distinction relevant, specific performance would be precluded, as it is not within the discretionary 

power of a court of equity to grant a decree of specific performance where there is an adequate remedy at law.  See, 

e.g., EMF Gen. Contr. Corp. v. Bisbee, 6 A.D.3d 45, 51 (1st Dep’t 2004).  Here, BlueCrest does not (and could not) 

assert that the legal remedy of recovery of this specific sum (plus any appropriate interest) would not be an adequate 

remedy.  
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A. Section 3.1 of the Investment Agreement Is Mandatory, and Provides That 

BlueCrest “Shall Not” Redeem Until October 2015. 

By its plain terms, the Investment Agreement concerns the agreement “between [the 

parties] relating to a seed investment in the Fund.” Id. at cover page.
2
  This is the sole 

agreement at issue that is specifically and purposely directed at BlueCrest’s role as a seed 

investor in the Fund – and there is no other agreement that purports to modify the Investment 

Agreement’s terms.
3
  BlueCrest’s suggestion to this Court that the Investment Agreement 

modified by the Side Letter is demonstrably false.  See infra, Section C.
4
 

The Investment Agreement reflects that the shares that BlueCrest acquired by this Seed 

Money is not subject to a redemption for a period of two years.  In particular, Section 3.1 of the 

Investment Agreement states that: 

Unless otherwise stated herein or agreed between the parties,
5
 BlueCrest shall 

not redeem any Shares issued in respect of the Seed Money during the period 

                                                 
2
  Contrary to the Investment Agreement’s cover, full title, and key provisions (such as Sections 2 and 3), 

BlueCrest seeks to mislead this Court by stating in its papers solely that “[t]he Investment Agreement is a fee-

sharing agreement.”  Complaint, dated Feb. 19, 2015 (“Compl.”) at ¶ 36; Memorandum of Law in Support of 

Plaintiff’s Application for a Temporary Restraining Order and Preliminary Injunction and for Expedited 

Proceedings, dated Feb. 19, 2015 (“P’s Br.”) at 9.  But the Investment Agreement expressly states as follows:  

“BlueCrest would like to invest in the Fund in accordance with the terms of this [Investment] Agreement, and the 

parties wish to confirm certain terms and conditions in respect thereto.”  Investment Agreement at (A).  The fee-

sharing provision is simply one of several rights and obligations the Investment Agreement imposes upon the 

parties, separate and apart from the other relevant provisions (including express restrictions on BlueCrest’s right to 

redemption of the shares pertaining to the Seed Money investment).    

 
3
  Among other things, as discussed more fully, infra, Section C, the Side Letter states only that it modified 

the Offering Documents, not the Investment Agreement. 

 
4
  BlueCrest’s papers apparently left the Court with the misimpression that the Investment Agreement was 

signed by all investors.  See February 23, 2015 TRO Hearing Transcript (“Hearing Tr.”) at 8:20-21 (THE COURT: . 

. . Yes, but that’s the investment agreement.  That’s what everybody signs.”).  Only BlueCrest executed the 

Investment Agreement.  This is in contrast to the more generalized Offering Documents identified by the Side 

Letter.  See Side Letter at 1 (Compl. Ex. E) (defining Offering Documents to include “the Confidential Private 

offering Memorandum, Articles of Association and Subscription Documents of the Fund,” but not including the 

Investment Agreement executed that same day). 

 
5
  BlueCrest does not assert (nor could it) that the parties “agreed otherwise” at any time to alter the 

requirements of Section 3.1.  Rather, it asserts that Section 3.4 of the Investment Agreement allows it to withdraw 

contrary to this provision so long as it forfeits its fee sharing rights under Section 4.1.  See P’s Br. at 9 & 15. 
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of two years commencing on the initial subscription date (the “Minimum 

Investment Period”).  
 

This prohibition on early redemption is by its terms absolute, not conditional, and is not tied to or 

in any way dependent upon any other rights, obligations, or performance by any party. 

The Minimum Investment Period expressly does not apply to amounts that BlueCrest 

may invest in addition to or beyond the Seed Money.   See Investment Agreement § 3.1 

(expressly stating that additional funds from BlueCrest will “not be subject to this (or any) 

Minimum Investment Period.”)  In other words, the Seed Money is subject to unique restraints – 

a point plainly made by the contract’s language.
6
       

Also critical here, the Investment Agreement allows an exception to the Minimum 

Investment Period in the event of poor Fund performance.  Section 3.2 of the Investment 

Agreement states that:   

Notwithstanding [the mandates of] Clause 3.1, BlueCrest may: . . . (B) if after the 

last Business Day of any calendar month, the Net Asset Value per share has 

declined by 10% or more as compared to the Net Asset Value per Share as of 

the last Business Day of the third calendar month immediately preceding 

such Business Day, redeem some or all of its Shares in an orderly manner in 

accordance with the terms of the Fund Documents . . . . 

 

Id. at § 3.2 (the “Poor Performance Exception”).  This “poor performance” threshold, however, 

has never been met.  BlueCrest nowhere contends otherwise.    

                                                 
 
6
  In passing, BlueCrest offers for the first time a throw-away argument that Section 4.1 of the Fund’s Bye-

Laws allows it to redeem its Seed Money at any time without consequences.  This would, among other things, 

impermissibly render most of, if not the entire, Investment Agreement superfluous.  See, e.g., Lawyers’ Fund for 

Client Protection of State of N.Y. v. Bank Leumi Trust Co. of N.Y., 94 N.Y.2d 398, 404 (2000) (It is well established 

that courts must avoid interpretations that “render [contract provisions] superfluous.”).  Moreover, as BlueCrest 

itself acknowledges, “Pursuant to the Offering Documents, Defendants may enter into a[n] agreement [such as the 

Investment Agreement] with a shareholder that . . . modifies the provisions of the Offering Documents, including 

relating to redemptions.”  Pl. Br. at 8; see also, e.g., Cater Aff., Ex. 4, at 37. 
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B. Section 3.4 of the Investment Agreement Does Not Impair the Mandate of 

Section 3.1. 

Because, indisputably, the Poor Performance Exception of the Investment Agreement has 

not been triggered, BlueCrest relies on a strained interpretation of Section 3.4.  See P’s Br. at 9 & 

15.  Essentially, BlueCrest’s reading of Section 3.4 is that it expressly permits redemptions that 

are expressly prohibited by Section 3.1 of the same contract, a result that impermissibly strains 

both the language of the agreement and basic common sense.   

But the plain terms of Section 3.4 do not provide BlueCrest with the unfettered 

redemption opportunity it claims.  Instead, this provision addresses remedies that may be 

employed in the event of a redemption of the Seed Money in breach of the Investment 

Agreement. 

The plain language of Section 3.4 provides solely that, “In the event that BlueCrest 

redeems the Shares issues in respect of the Seed Money other than as permitted by this 

Agreement, [that is, in breach of the Agreement,] this Agreement will terminate with effect from 

such redemption.” 

By its terms, then, this Section triggers only the remedy to be afforded after a redemption 

in breach of the Investment Agreement – that is, “other than as permitted by [the Investment] 

Agreement.” 

Moreover, notwithstanding BlueCrest’s claims to the contrary, this reading of Section 3.4 

would in no way render that Section meaningless.  Indeed,  

[a]s a general rule, every breach of contract gives rise to a claim for damages.  If 

the breach is material and the breaching party fails to cure the breach within a 

reasonable period of time, the aggrieved party can elect to terminate the 

contract and claim damages for total breach. . . .  In contrast, if the breach is 

not material or if the party aggrieved by a material breach elects not to terminate, 

the breach is deemed partial, and the contract remains in force. 
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Cary Oil Co., Inc. v. MG Refining and Marketing, Inc., 90 F. Supp. 2d 401, 408-10 (S.D.N.Y. 

2000) (emphasis added); see also, e.g., Awards.com v Kinko’s, Inc., 42 A.D.3d 178, 188 (1st 

Dep’t 2007) (“When a party materially breaches a contract, the nonbreaching party must choose 

between two remedies: it can elect to terminate the contract or continue it.  If it chooses the latter 

course, it loses its right to terminate the contract because of the [other party's] default”).  Here, 

Section 3.4 simply makes clear that: “In the event that BlueCrest redeems the Shares issues in 

respect of the Seed Money other than as permitted by this Agreement, [that is, in breach of the 

Agreement,] this Agreement will terminate with effect from such redemption.”  In other words, 

(i) the parties agreed that a redemption by BlueCrest of the Seed Money in violation of the 

Investment Agreement is a material breach; and (ii) the parties agreed that election of remedies 

for such a material breach must be termination of the Investment Agreement rather than 

continued performance (rendering the material breach a partial breach and giving rise to a 

damages claim).
7
 

In sum, Section 3.4 does not – as BlueCrest would have this Court conclude – imbue it 

with redemption rights beyond those contained in Sections 3.1 and 3.2.  Nor does it render 

permissible conduct that is otherwise prohibited by the contract.  This is the only reading of 

Section 3.4 that comports with the Investment Agreement’s other terms. 

                                                 
7
  Indeed, BlueCrest sought to effect just such a redemption of the Seed Money in breach of Section 3.1 of the 

Investment Agreement by making an end-run around Defendants and demanding, under threat of legal action, that 

Defendants’ Administrator – SS&C Technologies, Inc.– honor BlueCrest’s redemption request over the Fund’s 

objection.  See Whitney Aff., Ex. B, Letter dated November 28, 2014 from BlueCrest’s counsel stating that:   

 

BlueCrest reserves all its rights and remedies aginst any relevant parties in relation to the subject 

matter hereof. . . .  By copy of this letter to the Administrator, BlueCrest urges the Administrator 

to abide by its obligation to process BlueCrest’s Redemption Notice before further action is taken. 

. . . cc: . . . SS&C Technologies, Inc. 
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C. Section 8 of the Side Letter Does Not Permit BlueCrest to Withdraw Its Seed 

Money Prior To the Two-Year Minimum Investment Period.  

BlueCrest would have this Court ignore the Investment Agreement entirely, and focus 

instead on the Side Letter.  But by its plain terms, the Side Letter does not override the 

Investment Agreement.  To the contrary, the Side Letter states that it “supplements the Offering 

Documents. . . . [and that] [i]n the event of any conflict between the Offering Documents and 

this [Side Letter] . . . the provisions of this agreement will prevail . . . .” Side Letter § 14 (Compl. 

Ex. E). 

The term “Offering Documents,” in turn, is defined by the Side Letter.  See Side Letter, 

Intro., ¶ 2.   Nowhere in the purview of this definition is the Investment Agreement referenced – 

despite the fact that the existence of the same is elsewhere acknowledged by the document.  

Compare Side Letter Intro., ¶ 2, with Side Letter § 1.  BlueCrest is indisputably well resourced 

and sophisticated, and it drafted the Side Letter itself.   Had it intended that the Side Letter be 

used to modify the Investment Agreement – in addition to the Offering Documents identified – it 

could have very easily said so.  It did not.   This is because, as discussed above, the Investment 

Agreement is not merely, as BlueCrest asserts, a “fee sharing agreement.”  It is the agreement 

that specifically and explicitly governs the BlueCrest’s investment of the Seed Money at issue. 

The Offering Documents, on the other hand, address the rights and obligations of every 

investor, including but not limited to BlueCrest.  The Side Letter expressly supplements and/or 

modifies the terms of these Offering Documents so that BlueCrest achieves more favorable 

treatment than otherwise afforded in the Offering Documents. 

Section 8 of the Side Letter provides that “[n]otwithstaing anything to the contrary set 

forth in the Offering Documents,” BlueCrest is protected from redemption penalties or fees.  It is 

followed by a second sentence which states that “for the avoidance of doubt” this includes “lock-
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up periods,” “redemption gates,” “suspensions” or “hold-backs.”  Id.  The use of these particular 

terms in this sentence of Section 8 are not happenstance.  They are precisely those restrictions on 

redemption identified and defined by the Fund’s Bye-Laws as within the board’s discretion to 

impose.  Compare Side Letter, § 8 with the Fund’s Bye-Laws (Compl., Ex. A) at pp. 2, 3, 12, 13, 

and 16.  And the Bye-Laws are one of the “Offering Documents” the Side Letter expressly states 

it means to modify. 

Section 8’s language was also critical to BlueCrest because, at the time the document was 

signed, the Investment Agreement expressly contemplated that BlueCrest might invest more 

money separate and apart from or in addition to the Seed Money.   See Section 3.1.  The 

Investment Agreement expressly carves out such funds from its purview, stating that “[a]ny 

amounts invested in the Fund by BlueCrest in excess of the Seed Money will not be subject to 

this (or any) Minimum Investment Period.”  Section 8 protects any additional non-Seed Money 

investments made by BlueCrest from the lock ups that might burden other holders.  In other 

words, BlueCrest wanted to protect investment funds that were are not covered by the 

Investment Agreement’s mandates.    

In sum, BlueCrest simply cannot meet its extraordinary burden of establishing a 

likelihood of success on the merits, particularly given that any ambiguities in the relevant 

contracts (which it drafted) must be resolved against it.  

II. BLUECREST HAS NOT SHOWN THAT IT WILL SUFFER IRREPARABLE 

HARM IN THE ABSENSE OF A PRELIMINARY INJUNCTION – LET ALONE 

BY THE HEIGHTENED “CLEAR SHOWING.” 

“Irreparable injury, for purposes of equity, has been held to mean any injury for which 

money damages are insufficient.”  DiFabio v. Omnipoint Comm’s Inc., 66 A.D.3d 635, 637, 887 

N.Y.S.2d 168, 170 (2d Dep’t 2009).  “Conversely, economic loss, which is compensable by 

money damages, does not constitute irreparable harm.”  Id. (denying injunction where “plaintiff 
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failed to allege damages of a noneconomic nature and, thus, failed to demonstrate irreparable 

harm”) (internal citations omitted).  “Damages compensable in money and capable of 

calculation, although with some difficulty, do not constitute irreparable harm.”  AIU Ins. Co. v. 

Robert Plan Corp., 17 Misc.3d 1104(A), 851 N.Y.S.2d 56, at *5 (Sup. Ct. N.Y. Co. 2007) (citing 

Scotto v. Mei, 219 A.D.2d 181, 184, 642 N.Y.S.2d 863, 866 (1st Dep’t 1996)).   

Indeed, in a breach of contract case (such as this one), the existence of a “quantifiable 

remedy precludes a finding of irreparable harm.”  U.S. Re Companies, Inc. v. Scheerer, 41 

A.D.3d 152 (1st Dep’t 2007); see LGC USA Holdings, Inc. v. Taly Diamonds, LLC, 121 A.D.3d 

529, 530, 995 N.Y.S.2d 6 (1st Dep’t 2014) (denying preliminary injunction where “alleged harm 

is compensable by money damages and therefore is not irreparable,” notwithstanding plaintiff’s 

claim for specific performance); Haulage Enterprises Corp v. Hempstead Resources Recovery 

Corp., 74 A.D.2d 863, 426 N.Y.S.2d 52 (2d Dep’t 1980) (“the instant dispute constitutes a basic 

breach of contract action… [i]f successful, [plaintiff’s] damages are readily cognizable and may 

be fully recompensed with a monetary award”); Silva v. Silva, 27 Misc.3d 526, 530, 895 

N.Y.S.2d 704, 708 (Sup. Ct. Nassau Co. 2010) (“Generally, an injunction in a breach of contract 

action to recover money only is improper.”). 

A. The Mere Possibility that a Defendant May Not be Able to Satisfy a Money 

Judgment in Full does not Constitute Irreparable Harm. 

The law is clear that when the primary purpose of an action is to recover a sum of money, 

an unsecured creditor has no right to interfere with the use of unencumbered property by the 

debtor in anticipation of obtaining a money judgment.  The seminal case on this point is the 

Court of Appeals’ decision in Credit Agricole Indosuez v. Rossiyskiy Kredit Bank, 94 N.Y.2d 

541, 547-49, 729 N.E.2d 683, 686-88 (N.Y. 2000).  In Credit Agricole, the plaintiffs commenced 

a breach of contract action to recover $30 million based upon the failure of the defendant to pay 
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certain debentures when due, and also asserted claims for breach of fiduciary duty.  Id., 94 

N.Y.2d at 94, 729 N.E.2d at 684.  Simultaneously with commencement of the action, the 

plaintiffs moved for a preliminary injunction to enjoin the defendant from dispersing, 

transferring or encumbering certain assets, alleging that defendant’s assets were being 

wrongfully stripped away by related parties and that it would soon be unable to satisfy any 

judgment awarded to plaintiffs.  Id.   

In denying preliminary injunctive relief, the Court of Appeals noted that, under long-

standing precedent, “an unsecured creditor suing to collect a debt [is] not entitled to preliminary 

injunctive relief to prevent the debtor’s dissipation of assets prior to judgment.”  Id., 94 N.Y.2d 

at 546, 729 N.E.2d at 685 (citing Grupo Mexicano de DeSarrollo S.A. v. Alliance Bond Fund, 

Inc., 527 U.S. 308 (1999)).  The Court explained: 

Plaintiffs are unsecured contract creditors, whose ultimate objective is 

attaining an enforceable money judgment. Their third cause of action for 

injunctive relief to prevent the threatened dissipation of Rossiyskiy’s assets, 

making it judgment proof, is incidental to and in aid of the monetary relief 

they seek.  In applying provisional equitable remedies under civil procedure 

codes… our courts have consistently refused to grant general creditors a 

preliminary injunction to restrain a debtor’s asset transfers that allegedly 

would defeat satisfaction of any anticipated judgment. 

Id., 94 N.Y.2d at 545, 729 N.E.2d at 685.  Moreover, the fact that the plaintiffs in Credit 

Agricole also sought permanent equitable relief, in addition to money damages, did not change 

the result: 

First, undeniably, plaintiffs’ third cause of action [for permanent equitable 

relief] is incidental to and purely for the purposes of enforcement of the 

primary relief sought here, a money judgment. Making an exception on the 

basis that permanent equitable relief is sought in support of a suit essentially 

for money only would be too facile a way to avoid and undermine the settled 

proscription against preliminary injunctions merely to preserve a fund for 

eventual execution of judgment in suits for money damages. As Professor 

Siegel has put it, the mere danger of asset-stripping is not a sufficient basis to 

make an exception to the general rule. 
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Id., 94 N.Y.2d at 548, 729 N.E.2d at 687 (citing Siegel, N.Y. Prac. § 327, at 498 (3d ed.)).  See 

also, e.g., AIU Ins. Co. v. Robert Plan Corp., 17 Misc.3d 1104(A), 851 N.Y.S.2d 56, at *7 (Sup. 

Ct. N.Y. Co. 2007) (denying preliminary injunction on basis that, under Credit Agricole, 

unsecured creditor cannot obtain injunction “with the goal of preserving a fund for any eventual 

execution or satisfaction of a judgment”); Silva v. Silva, 27 Misc.3d 526, 530, 895 N.Y.S.2d 704, 

708 (Sup. Ct. Nassau Co. 2010) (denying injunction on basis that, under Credit Agricole, “threat 

of dissipation of the debtor’s assets, rendering the anticipated money judgment uncollectible,” 

does not constitute irreparable harm). 

The sole exception to this rule applies in instances where there exists a secured debt or 

the potential dissipation of a specific asset belonging to the plaintiff (i.e., real property, a fund 

held in trust, or an escrow account).  See Int’l Legal Consulting Ltd. v. Malibu Oil & Gas Ltd.,  

35 Misc.3d 1203(A), 950 N.Y.S.2d 723 (Sup. Ct. N.Y. Co. 2012) (distinguishing cases involving 

secured creditors or claims to specific assets from those of unsecured creditors seeking to obtain 

an enforceable money judgment).  In those limited and rare instances, courts are willing to grant 

preliminary injunctive relief to prevent the property dissipation at issue pending a final 

adjudication on the merits – so long as this preserves, rather than alters – the status quo.  The few 

New York cases cited by BlueCrest all fall into this category, and are easily distinguishable on 

that basis.  See Perpignan v. Persaud, 91 A.D.3d 622 (2d Dep’t 2012) (real property); Ruiz v. 

Melony, 26 A.D.3d 485 (2d Dep’t 2006) (real property); Ascentium Capital LLC v. Northern 

Capital Assocs. XIII, L.P., No. 650481/2012, 2014 WL 1650960 (Sup. Ct. N.Y. Co. 2014) 

(irreparable injury was “the destruction of plaintiff’s bargained-for security,” leaving a secured 

claimant with only an unsecured claim); Robjudi Corp. v. Quality Controlled Prods., 111 A.D.2d 

156 (2d Dep’t 1985) (chattels and a secured promissory note); AOM 1703 Lexington Ave. LLC v. 
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Malik, 824 N.Y.S.2d 752 (Sup. Ct. N.Y. Co. 2006) (real property and insurance proceeds).  The 

non-New York cases cited by BlueCrest are also distinguishable both on their facts (none of 

them involve, as this case does, an unsecured contract claim for a fixed amount of money 

damages), and because those courts were not bound by Credit Agricole and other controlling 

New York precedent.  See P’s Br. at 18-19 (and cases cited therein). 

B. BlueCrest is Seeking Money Damages, not the Return of Specific Property. 

BlueCrest’s contention that it will suffer irreparable harm in the absence of a preliminary 

injunction is based upon fundamental misconceptions of the facts and the law.  Chief among 

these is that BlueCrest is seeking the return of specific property – a res – when in fact it is merely 

seeking money damages which are both quantifiable and readily compensable.  As such, 

BlueCrest has an adequate remedy at law. 

The Fund is not a trust fund or an escrow account.  Instead, it is an investment portfolio 

in which BlueCrest (among other investors) acquired shares, each of which represents a percent 

interest in the overall portfolio.  The value of those shares can either increase in value – as they 

have over this past month – or decrease, depending upon the performance of the portfolio.  In 

this action, BlueCrest seeks to recover a sum certain which it claims to be owed due to the 

Fund’s alleged breach of a contractual provision requiring it to redeem (or repurchase) 

BlueCrest’s shares at a contractually-defined price, which is the current market value of the 

shares as of the “Redemption Date” (as that term is defined in the relevant contracts).  In other 

words, BlueCrest seeks money damages for a purported breach of contract.   

BlueCrest concedes that its redemption rights are purely contractual.  For example, 

BlueCrest acknowledges in the opening paragraph of its Complaint that what it is seeking is not 

the return of a specific asset, but simply “the money to which it is contractually entitled.”  

Compl. at ¶ 1.  Indeed, BlueCrest alleges that “[p]ursuant to the Offering Documents, the 
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Redemption Amount is to be paid from the assets of the Fund…,” P’s Br. at 17, not that the 

assets of the Fund somehow belong to BlueCrest in their entirety. 

BlueCrest does not allege, and nothing in the relevant agreements provides, that any 

amounts invested by BlueCrest would be held in trust (or in escrow) for BlueCrest’s benefit.  

Nor do the agreements provide that amounts invested by BlueCrest would be segregated from the 

money invested by other shareholders, or that BlueCrest would have an absolute right to the 

return of its initial investment, or that BlueCrest maintains a security interest in any of the Fund’s 

assets.  BlueCrest could have bargained for the status of a trust beneficiary or a secured creditor, 

with all the rights and preferences incidental to such status, but it did not do so.  What it 

bargained for – and what it purchased – was shares in an investment portfolio whose value 

fluctuates over time.                                    

Yet, in its papers filed in support of its application for preliminary relief, and in 

representations to the Court made in connection therewith, BlueCrest has entirely 

mischaracterized its sole cause of action (a breach of contract claim) as seeking the return of 

specific property, or a res, that is “the subject of the action” under CPLR 6301.  For instance, at 

the TRO hearing on February 23, 2015, BlueCrest’s counsel represented to the Court that “it’s 

not just a pile of money, what we actually have is security interest in a thing, stocks, right?”  

Hearing Tr. at 22:7-10.  But those statements stand in direct contrast to the allegations in the 

Complaint, and to the terms of BlueCrest’s investment as set forth in the relevant agreements – 

none of which purports to provide BlueCrest with any sort of “security interest” in respect to any 

particular “value” or asset of the fund.   

C. BlueCrest’s Claimed Damages are Fixed and Compensible. 

BlueCrest, by its own admission, seeks a quantifiable – indeed, a quantified – amount of 

damages: $46,090,573.  See, e.g., Compl. at ¶ 5 (defining “Redemption Amount” as 
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$46,090,573), see also id., Prayer for Relief ¶ 2 (describing relief sought as “specific 

performance of Defendants’ obligation to redeem BlueCrest’s shares at the Redemption Amount 

[of $46,090,573], or damages in an amount not less than the Redemption Amount [of 

$46,090,573]”); Proposed Order to Show Cause at (a) (seeking to direct “Defendant American 

Revival Master LP to liquidate its current stock portfolio in an amount representing the amount 

of $46,090,573…”); Affirmation of Emergency at ¶ 4 (“As of the Redemption Date, BlueCrest’s 

shares of the Fund had a net asset value per share of $911.8115, entitling it to a redemption 

amount of $46,090,573….”).  BlueCrest has failed to demonstrate that a money judgment for the 

fixed sum it seeks would be an inadequate remedy, and therefore it cannot establish a right to 

injunctive relief as a matter of law.   

This conclusion is no different simply because BlueCrest at times mischaracterizes the 

relief it seeks as “specific performance of Defendants’ obligation to redeem BlueCrest’s shares at 

the Redemption Amount.”   See, e.g., Compl., Prayer for Relief ¶ 2.  No matter how dressed up, 

at issue is the payment of money pursuant to a purported contractual redemption right, the 

amount of which BlueCrest concedes has already been determined.  The law is clear that even 

where permanent equitable relief is among the remedies sought, a preliminary injunction will be 

denied where recovery of a sum of money “is the true object of the action,” as is clearly the case 

here.  Credit Agricole, 94 N.Y.2d at 548, 729 N.E.2d at 687 (“Although the inclusion of a money 

demand will not necessarily preclude an injunction if other relief, which would satisfy this 

provision of CPLR 6301, is also sought, the court will refuse the injunction if convinced that a 

money judgment is the true object of the action and that all else is incidental.”) (emphasis in 

original); see AIU Ins. Co. v. Robert Plan Corp., 17 Misc.3d 1104(A), 851 N.Y.S.2d 56, at *7 

(Sup. Ct. N.Y. Co. 2007) (citing Credit Agricole); see also, e.g., LGC USA Holdings, Inc. v. Taly 
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Diamonds, LLC, 121 A.D.3d 529, 530, 995 N.Y.S.2d 6 (1st Dep’t 2014) (denying preliminary 

injunction where “alleged harm is compensable by money damages and therefore is not 

irreparable,” notwithstanding plaintiff’s claim for specific performance). 

Indeed, BlueCrest’s claim that it is not merely seeking money damages, but rather to 

“preserve the value of its own assets–i.e., the value of BlueCrest’s shares in the Fund as of the 

Redemption Date,” is simply more of the same.  See P’s Br. at 18-19 (emphasis in original).  

While BlueCrest means to imply that it is losing “value” in the absence of injunctive relief, this 

mischaracterizes entirely that the objective of its suit is the precise dollar value of its shares as of 

the redemption date, November 28, 2014.  That date has come and gone, and the “value of 

BlueCrest’s shares” on that date is fixed at $46,090,573 and will never change.  Any diminution 

in the value of the fund’s portfolio, or of BlueCrest’s shares, after that date is completely 

irrelevant to the amount BlueCrest seeks to recover. 

What BlueCrest – which is, again, an unsecured creditor and nothing more – really seeks 

to avoid here is not the loss of the value of its property, but rather the possibility that defendants 

will be unable to satisfy a money judgment.  See P’s Br. at 2 (describing irreparable harm as 

“high risk that if preliminary relief is not granted, the Fund will not have sufficient assets to 

redeem BlueCrest’s shares at the Redemption Amount [of $46,090,573], potentially rendering 

any judgment ineffective.”); Affirmation of Emergency at ¶ 6 (“BlueCrest is concerned that… 

Defendants will not have sufficient assets to redeem BlueCrest’s shares at the Redemption 

Amount [of $46,090,573], potentially rendering any judgment ineffective….”).  But as discussed 

above, New York law is clear that that does not constitute irreparable harm.  See, e.g., Credit 

Agricole, 94 N.Y.2d at 548, 729 N.E.2d at 687.  
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D. BlueCrest’s Alleged Concerns about Asset Dissipation are Based upon 

Misrepresentations of the Facts. 

Even if BlueCrest were correct that the possibility that Defendants may be unable to 

satisfy a money judgment entered against them constitutes irreparable harm – which, as a matter 

of law, it is not – it still has failed to make a sufficient showing here, as any threat of diminution 

in the Fund’s value is pure speculation.  The entire basis for BlueCrest’s assertion of irreparable 

harm rests upon the allegation that, historically, the Fund’s assets under management (AUM) has 

declined over its lifetime – specifically, BlueCrest alleges that the Fund’s AUM decreased from 

approximately $61.3 million in January 2014 to approximately $47.5 million as of the beginning 

of February 2015.  See, e.g., Compl. at ¶¶ 9, 45; Affirmation of Emergency at ¶ 5.  But what 

BlueCrest neglects to mention is that, as the very documents attached to the Complaint 

demonstrate, since the beginning of February 2015 the Fund’s AUM has increased by almost 

$1.6 million, its best monthly performance in 13 months.  See Compl. Ex. J.  Thus, it appears 

that the Fund’s value is in fact appreciating, not declining as BlueCrest suggests.   

Moreover, BlueCrest implies that, if the Fund’s AUM were to fall below BlueCrest’s 

claimed redemption amount of $46,090,573, it would somehow wipe out BlueCrest’s entire 

investment, as if it were a “fiscal cliff” from which the Fund could never recover.  But even in 

the unlikely event that the Fund’s AUM were at some point to dip below that amount, there is no 

reason to believe that it would not bounce back, much less that this would actually render 

unenforceable a money judgment obtained by BlueCrest against one or more of the Defendants. 

Finally, in an inappropriate effort to avoid the Court of Appeals’ analysis in Credit 

Agricole, BlueCrest repeatedly, but with no support, claims that Defendants are somehow 

“dissipating” the Fund’s assets.  But by definition “dissipation” is: “The use of an asset for an 

illegal or inequitable purpose, such as a spouse’s use of community property for personal benefit 
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when a divorce is imminent.”  Black’s Law Dictionary (9th ed. 2009).   Nowhere does BlueCrest 

allege that anything of the sort is happening here.  Instead, BlueCrest states only that the Fund’s 

assets decreased in value over a certain period of time (ignoring that they have appreciated more 

recently) – which was a risk of which a sophisticated entity like BlueCrest was well aware prior 

to signing the Investment Agreement.  This is precisely why it negotiated for itself the Poor 

Performance Exception to the minimum investment period set forth by Section 3.2(B) of the 

Investment Agreement.  And again, it is undisputed that the Poor Performance Exception has not 

been – and may never be – triggered. 

III. BLUECREST HAS NOT ESTABLISHED A BALANCING OF THE EQUITIES 

THAT FAVORS ITS POSITION – LET ALONE BY THE HEIGHTENED 

“CLEAR SHOWING.” 

  Finally, the balance of equities favors the Fund – not BlueCrest.  BlueCrest does not 

dispute that a monetary judgment would make it whole in the event that this Court ultimately 

determines that Defendants are in breach and must pay the $46 million sought by BlueCrest’s 

redemption request.  In contrast, liquidating almost the entire Fund and uprooting the Seed 

Money and transferring it to an escrow would most certainly cause the Fund to dissolve – 

harming Defendants and its other investors irreparably.  

This is particularly inappropriate here, where what BlueCrest seeks will upend, rather 

than preserve, the status quo.  Indeed, the Proposed Order seeks to forcibly require that the Fund 

undertake the affirmative step of  “liquidat[ing] its current stock portfolio” and placing it in an 

escrow for BlueCrest’s benefit.  See Proposed Order at (a).  But such a liquidation would allow 

BlueCrest to literally jump ahead of every other potential unsecured creditor with a claim against 

the Fund.  This would be a windfall to BlueCrest – which is indisputably an unsecured creditor 

that did not at any point bargain for consideration of this magnitude (and despite the fact that it 

absolutely could have done so).   
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Not a single case identified by BlueCrest compels a different analysis.  For example, 

while the First Department has been willing to freeze funds already maintained in an escrow or 

similar account to prevent their improper distributions to third parties, it has never (to our 

knowledge) condoned a mandatory injunction that requires a party to affirmatively create an 

entirely new trust fund or escrow account to house the money damages to which a plaintiff may 

be entitled should it prevail on a pending breach of contract claim.  This Court has also allowed 

injunctions to restrict fund distribution in the case of a fraud or Ponzi scheme – factual 

circumstances entirely inapposite to this straightforward claim for breach of contract. 

This Court should reject BlueCrest’s effort to obscure the application of these well-settled 

principles of law by its consistent reference to “shares” that purportedly reflect its “property 

interests.”  The actual “shares” owned by BlueCrest are not at any risk of dissipating.  Instead, as 

BlueCrest admits elsewhere in its papers, it is the value of these shares that will, of 

course, fluctuate over time – either increasing in worth, just as they did just this past month, or 

decreasing in worth.  BlueCrest, an enormously sophisticated entity, was at all times cognizant of 

this risk, and therefore provided itself with a floor to the diminution in value of the Seed Money 

shares.  As set forth by the Investment Agreement, should fund performance dip below 10% in 

any three month period, it is entitled to redemption.  Absent this, the two year Minimum 

Investment Period specifically provided for the Seed Money at issue in the Investment 

Agreement should be honored.  

Further, and even assuming BlueCrest’s interpretation of the documents at issue should 

prevail, BlueCrest (who bargained for no greater security) will be entitled to pursue a money 

judgment.  As the Court of Appeals has made clear, this is the appropriate recourse allowed all 
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unsecured contract claimants, irrespective of their concerns regarding whether this money 

judgment will ultimately be enforceable. 

Last, when evaluating the balance of the equities a court should consider whether the 

party seeking an injunction “has unclean hands.”  Ferolito v. Vultaggio, 36 Misc. 3d 1227(A), 

959 N.Y.S.2d 88 (Sup. Ct., N.Y. Cnty. Aug. 1, 2012); United for Peace & Justice v. Bloomberg, 

5 Misc. 3d 845, 849–850, 783 N.Y.S.2d 255 (Sup. Ct., N.Y. Cnty. 2004); Shokin v. Geller, 16 

Misc. 3d 1110(A), at *3, 847 N.Y.S.2d 899 (Sup. Ct., N.Y. Cnty. 2007) (quoting Amarant v. 

D’Antonio, 197 A.D.2d 432, 434 (1st Dep’t 1993)).  Injunctive relief is therefore unavailable 

where the moving party’s own misconduct tips the equities in favor of the non-moving party.  

See Amarant, 197 A.D.2d at 434 (restating the “ancient maxim that he who comes to equity must 

come with clean hands”).  

BlueCrest, and its head, billionaire Michael Platt, have been attempting to bully the Fund 

out of this money for four months.  See generally Whitney Aff.   By all accounts, BlueCrest is 

one of the largest hedge funds in Europe, and it and Mr. Platt, are not used to being told “no.”  

But despite BlueCrest and Mr. Platt’s incessant and illegal threats, intimidation, defamatory 

statements to the press (in clear breach of various contractual confidentiality provisions), and 

intentional tortious interference with Defendants’ counterparties, Ms. Whitney and her associated 

entities have heroically abided by their fiduciary duties to the Fund and its other investors.  

BlueCrest and Mr. Platt’s efforts to unlawfully bully less resourced business partners may have 

worked in the past, but the black letter equitable doctrine of unclean hands requires the small 

measure of justice in the form of denial of their audacious demand that this Court order the 

unprecedented equitable remedy of liquidating the Fund.    
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CONCLUSION 

For the aforementioned reasons, Defendants respectfully request that the Court deny 

BlueCrest’s Motion for a Preliminary Injunction in its entirety, and grant such other and further 

relief as the Court deems just and proper. 

Dated:  New York, New York 
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