
13-1837-cr(L)
IN THE

United States Court of Appeals
FOR THE SECOND CIRCUIT

UNITED STATES OF AMERICA,
Appellee,

—against—

JON HORVATH, DANNY KUO, HYUNG G. LIM, MICHAEL STEINBERG,

Defendants,
TODD NEWMAN, ANTHONY CHIASSON,

Defendants-Appellants.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

REPLY BRIEF OF DEFENDANT-APPELLANT
TODD NEWMAN

d

STEPHEN FISHBEIN, ESQ.
JOHN A. NATHANSON, ESQ.
JASON M. SWERGOLD, ESQ.
SHEARMAN & STERLING LLP
599 Lexington Avenue
New York, New York 10022
(212) 848-4000

Attorneys for Defendant-Appellant
Todd Newman

13-1917-cr(con)



 i 

TABLE OF CONTENTS 

INTRODUCTION ..................................................................................................... 1 

COUNTER STATEMENT OF FACTS .................................................................... 3 

A.  The Alleged Tips Were Irregular, Imprecise, and Often 
Inaccurate .................................................................................... 4 

B.  Dell and NVIDIA Routinely Leaked Supposedly 
“Confidential” Information ....................................................... 10 

C.  Newman’s Trading Patterns Were Inconsistent with a Belief 
that the Information Was Obtained Improperly ........................ 14 

ARGUMENT ........................................................................................................... 15 

I.  THE GOVERNMENT WAS REQUIRED TO PROVE THAT 
NEWMAN KNEW OF A PERSONAL BENEFIT TO THE 
INSIDERS ........................................................................................... 15 

A.  Dirks Requires Knowledge of a Personal Benefit .................... 16 

B.  This Court Has Not Decided the Knowledge of Benefit 
Issue........................................................................................... 18 

C.  Standard Mens Rea Principles Require Knowledge of the 
Benefit ....................................................................................... 21 

D.  The Evidence Was Insufficient to Establish Knowledge of 
Benefit ....................................................................................... 27 

II.  THE CONFIDENTIALITY AND CONSCIOUS AVOIDANCE 
INSTRUCTIONS WERE ALSO IMPROPER ................................... 30 

A.  Confidentiality .......................................................................... 30 

B.  Conscious Avoidance ................................................................ 32 

III.  THE EVIDENCE WAS INSUFFICIENT TO ESTABLISH 
BREACH OF DUTY AND PERSONAL BENEFIT ......................... 35 

A.  Intentional Breach of Duty ........................................................ 35 



 ii 

B.  Personal Benefit ........................................................................ 40 

IV.  THE VARIANCE ON COUNT TWO PREJUDICED NEWMAN ... 42 

CONCLUSION ........................................................................................................ 45 



 iii 

TABLE OF AUTHORITIES 

 Page 

CASES 

Bateman Eichler, Hill Richards, Inc. v. Berner,  
472 U.S. 299 (1985) ................................................................................ 16, 17, 18 

Chiarella v. United States,  
445 U.S. 222 (1980) .......................................................................................... 1, 2 

Dirks v. SEC,  
463 U.S. 646 (1983) .....................................................................................passim 

Global-Tech Appliances, Inc. v. SEB S.A.,  
131 S. Ct. 2060 (2011) .................................................................................. 32, 33 

Liparota v. United States,  
471 U.S. 419 (1985) ............................................................................................ 21 

Morissette v. United States,  
342 U.S. 246 (1952) ............................................................................................ 21 

Neder v. United States,  
527 U.S. 1 (1999) ................................................................................................ 30 

SEC v. Anton,  
No. 06-2274, 2009 WL 1109324 (E.D. Pa. Apr. 23, 2009) ............................... 25 

SEC v. Lyon,  
605 F. Supp. 2d 531 (S.D.N.Y. 2009) ................................................................ 19 

SEC v. Maxwell,  
341 F. Supp. 2d 941 (S.D. Ohio 2004) ......................................................... 25, 40 

SEC v. Musella,  
678 F. Supp. 1060 (S.D.N.Y. 1988) ............................................................. 17, 18 

SEC v. Obus,  
693 F.3d 276 (2d Cir. 2012) ............................................................................... 20 

SEC v. Thrasher,  
152 F. Supp. 2d 291 (S.D.N.Y. 2001) .......................................................... 17, 18 



 iv 

SEC v. Warde,  
151 F.3d 42 (2d Cir. 1998) ........................................................................... 19, 20 

Staples v. United States,  
511 U.S. 600 (1994) ............................................................................................ 21 

United States v. Baker,  
693 F.2d 183 (D.C. Cir. 1982) ............................................................................ 22 

United States v. Cassese,  
428 F.3d 92 (2d Cir. 2005) ................................................................................. 21 

United States v. Contorinis,  
692 F.3d 136 (2d Cir. 2012) ............................................................................... 30 

United States v. Falcone,  
257 F.3d 226 (2d Cir. 2001) ............................................................................... 19 

United States v. Falu,  
776 F.2d 46 (2d Cir. 1985) ................................................................................. 22 

United States v. Feola,  
420 U.S. 671 (1975) ............................................................................................ 22 

United States v. Figueroa,  
165 F.3d 111 (2d Cir. 1998) ............................................................................... 22 

United States v. Goffer,  
721 F.3d 113 (2d Cir. 2013) ......................................................................... 18, 33 

United States v. Griffith,  
284 F.3d 338 (2d Cir. 2002) ......................................................................... 22, 23 

United States v. Jiau,  
No. 11-4167, 2013 WL 5735348 (2d Cir. Oct. 23, 2013) .................................. 19 

United States v. Jones,  
393 F.3d 107 (2d Cir. 2004) ............................................................................... 29 

United States v. Kaiser,  
609 F.3d 556 (2d Cir. 2010) ............................................................................... 21 



 v 

United States v. LaPorta,  
46 F.3d 152 (2d Cir. 1994) ................................................................................. 22 

United States v. Libera,  
989 F.2d 596 (2d Cir. 1993) ............................................................................... 19 

United States v. Lorenzo,  
534 F.3d 153 (2d Cir. 2008) ......................................................................... 29, 38 

United States v. Mahaffy,  
693 F.3d 113 (2d Cir. 2012) ............................................................... 1, 30, 31, 32 

United States v. Mingoia,  
424 F.2d 710 (2d Cir. 1970) ............................................................................... 23 

United States v. Mylett,  
97 F.3d 663 (2d Cir. 1996) ................................................................................. 19 

United States v. Roglieri,  
700 F.2d 883 (2d Cir. 1983) ............................................................................... 22 

United States v. Weintraub,  
273 F.3d 139 (2d Cir. 2001) ......................................................................... 23, 24 

United States v. Whitman,  
904 F. Supp. 2d 363 (S.D.N.Y. 2012) .......................................................... 18, 19 

United States v. X-Citement Video,  
513 U.S. 64 (1994) .............................................................................................. 21 

OTHER AUTHORITIES 

Selective Disclosures and Insider Trading,  
65 Fed. Reg. 51716 (Aug. 24, 2000) ............................................................ 26, 28 



INTRODUCTION 

The government urges upon this Court an extraordinary series of legal 

rulings that would make insider trading essentially a strict liability offense, 

applicable any time a defendant traded on material, non-public information.  This 

position was soundly rejected by the Supreme Court in Dirks and Chiarella and 

should be rejected by this Court as well. 

First, notwithstanding the holding in Dirks that insider trading liability 

requires a fraudulent disclosure made for personal gain to the insider, the 

government argues that knowledge of this vital fact is unnecessary.  The 

government would thus evade the fundamental, time-honored principle that a 

defendant may be criminally convicted only if he knows the facts that render his 

conduct unlawful. 

Second, in the government’s view, the only required mens rea is that the 

tippee know that information was provided in breach of a duty of “confidentiality,” 

which it argues should be determined based on a company’s official policies 

regarding the use of corporate information without consideration of whether those 

policies are followed in practice, for example whether company executives 

engaged in a regular pattern of leaks.  This is contrary to the law on confidentiality 

as articulated by this Court.  See United States v. Mahaffy, 693 F.3d 113, 135 n.14 

(2d Cir. 2012).  Further, since every company has policies purporting to forbid the 
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disclosure of material, non-public information, the government’s version of the 

confidentiality requirement would be satisfied in every case. 

Third, the government proposes that even this very limited mens rea 

standard can be satisfied without any actual knowledge – or even affirmative steps 

to avoid knowledge – but by a mere failure to ask questions in the face of so-called 

“suspicious” circumstances.  Of course, the government’s definition of 

“suspicious” is that a trader received information that is material and non-public.  

Thus, in the government’s view, the receipt of material, non-public information is 

sufficient in itself to establish the mental state necessary for conviction, a position 

directly at odds with long standing Supreme Court precedent.  Dirks v. SEC, 463 

U.S. 646, 656 n.15 (1983) (mere receipt of “nonpublic information from an 

insider” does not give rise to duty to disclose or abstain from trading); Chiarella v. 

United States, 445 U.S. 222, 235 (1980) (“a duty to disclose under § 10(b) does not 

arise from the mere possession of nonpublic market information”). 

Mr. Newman’s liberty hangs in the balance between the government’s 

overreaching position and the law on insider trading as it has existed for at least 30 

years.  Mr. Newman knew of no benefits to the insiders, he received numerous 

emails showing leaks of similar information by the companies involved (which 

even the government concedes did not involve self-dealing), and he engaged in no 

affirmative act to avoid knowing any essential fact.  Under the Supreme Court’s 
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definition of insider trading, the facts as Mr. Newman understood them did not 

constitute a crime.  

Ultimately, the government is pushing for substantive changes to the law 

that would make it easier to convict remote tippees.  As a matter of policy, such 

changes are unnecessary given the government’s successful track record of 

convicting scores of insider traders over the last few years.  But far more 

importantly, this Court cannot dispense with the bedrock mens rea requirement 

that a defendant must know the facts that render his conduct illegal.  For Todd 

Newman to be guilty, he must have known that the corporate insiders disclosed 

information fraudulently, which means for personal gain.  The government offered 

no such evidence and none exists.  Accordingly, Mr. Newman is entitled to a 

judgment of acquittal. 

COUNTER STATEMENT OF FACTS 

The central issue in this appeal – whether the government was required to 

prove knowledge of a personal benefit to the insiders – is a legal issue, not a 

factual one.  Nevertheless, the government dedicates substantial portions of its 

133-page brief to describing what it calls the “overwhelmingly suspicious” 

circumstances of Newman’s trading.  See, e.g., Gov’t Br. 65, 70-71.1  While we 

                                                 
1 References to the Joint Appendix submitted with Newman’s opening brief are 
cited as “A-__.”  References to the Supplemental Appendix submitted with 
Newman’s reply brief are cited as “SA-__.”  References to the trial transcript, 
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focus in this reply on the central legal issues, we address below three factual 

matters that permeate the government’s brief and where the government’s broad 

claims are not supported by the trial record. 

A. The Alleged Tips Were Irregular, Imprecise, and Often Inaccurate 

The government says that Rob Ray regularly provided precise, accurate 

information over eight consecutive financial quarters.  Gov’t Br. 5-7.  Yet the 

government charged Newman with substantive insider trading in Dell stock for 

only two quarters.  And Sandy Goyal – the only person to testify as to what Ray 

actually said – described receiving information in the form of ranges or directional 

information, not precise numbers.  Newman Br. 12.  Even Jesse Tortora, the 

government’s star witness, said that Goyal’s information was accurate only 70% of 

the time.  Tr. 886-87.  Tortora was so embarrassed by the inaccuracy of his Dell 

information that he told Newman “from now on [I’m] goign [sic] to tell you to [do 

the] opposite of what [I] think.”  A-2378.2 

                                                                                                                                                             
which is located at pages A-359 to A-1979 in the Joint Appendix, are cited as “Tr. 
__.”  References to Newman’s opening brief are cited as “Newman Br. __.”  
References to the government’s opposition brief are cited as “Gov’t Br. __.”   
2 As to accuracy, the government qualifies its position, stating that the information 
was “largely accurate” and acknowledging that Goyal’s figures were “slightly off.”  
Gov’t Br. 7 (emphasis added).  The government then retreats further, saying that 
the significance of Ray’s information was not that he provided precisely accurate 
numbers, but that it was directionally accurate.  Id. at 7-9.  This is an important 
concession because directional information was exactly what IR departments 
regularly provided when analysts needed help with modeling.  See Tr. 1511 (Goyal 
spoke to IR departments “a lot” to run his model by them and to ask whether his 
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The inaccuracy of the tips is particularly significant because Ray, as a 

member of the Dell IR department, had access to Dell’s exact earnings figures 

including the draft earnings press releases.  See Gov’t Br. 9-11.  If Ray breached 

his fiduciary duty by sharing this information with Goyal, then Goyal’s tips should 

have been consistently precise and spot on.  But as the following quarter-by-

quarter summary makes clear, the information provided by Ray, and conveyed to 

Newman via Goyal and Tortora, was haphazard, imprecise and often wrong.  It 

was frequently the opposite of “material” in the sense that it was so vague as to be 

useless for trading or, worse, it was incorrect.  To a portfolio manager in 

Newman’s position, this hit-or-miss information was consistent with legitimate 

industry networking and financial modeling, not with an insider who was 

conveying the company’s actual results in advance. 

o November 2007:  Goyal said he started receiving information from 
Ray in “late 2007” (Tr. 1390), but did not specify what the 
information was for the November quarter, nor did Tortora.  Nor were 
there emails or other documents conveying the alleged tip.  After Dell 
announced its results, Tortora sent Newman a “post mortem” stating 
that his “Dell checks” had been right in some respects but wrong 
about gross margin.  A-1999–2000.  Newman did not trade around the 
quarterly announcement.  He did trade during the quarter, but lost 
money and remarked to Tortora “[t]his [D]ell is terrible we lost so 
much money shorting and covered on what turned out to be nothing.” 
A-1999. 

                                                                                                                                                             
assumptions were “too high or too low” or in the “ball park”).  As to the NVIDIA 
information, the government concedes that Choi provided “incorrect” non-GAAP 
gross margin in February 2009.  Gov’t Br. 13 n.9. 
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o February 2008:  Goyal identified two internal Neuberger Berman 
emails reflecting information he received from Ray.  A-2081.  The 
emails were not sent to Newman nor was there evidence that Newman 
otherwise received this information.  Earlier in the quarter, Tortora 
provided Newman with information from Goyal and others that Dell’s 
unit sales would be lower than expected.  DX 116 (SA-23–24).  Dell’s 
sales turned out to be higher than expected, and Tortora 
acknowledged at trial that Goyal’s information was wrong.  Tr. 757, 
762.  As a result, Tortora lamented to Newman that “from now on 
goign [sic] to tell you to [do the] opposite of what [I] think. 
[H]orrible.”  A-2378. 

o May 2008: Tortora’s recollection of the information this quarter was 
only that “earnings in total would be better than the market . . . .”  Tr. 
178-79.  Although the Indictment alleged that the tip was higher than 
expected gross margin, neither Tortora nor Goyal could confirm that 
this was the information they received.  Tr. 178-79, 1571.  In fact, 
gross margin came in lower than market expectations, the opposite of 
what was alleged in the Indictment.3 

o August 2008: The government focused on an email from Tortora to 
Newman that allegedly reflected information from Ray and Goyal.   
A-2011.  The email conveyed considerable uncertainty, noting that 
revenue “could be slightly above 16B” and that gross margin was 
“looking at 17.5%” but “could go higher.”  Id.  In an instant message 
moments later, Tortora told Newman his “guess” that Dell’s gross 
margin “could get closer [to expectations], maybe 18, but who 
knows.”  A-2012.  The email also included a calculation of earnings 
per share that Tortora not only admitted was wrong, but likely was the 
product of a “quick swag”, or “silly wild-assed guess.”  Tr. 248.  
While Dell did report lower than expected gross margin this quarter, 
the revenue information in the email was inaccurate, as Dell 

                                                 
3 Ray knew prior to Dell’s earnings announcement that gross margin would be 
significantly lower than market expectations.  GX 1720-A (SA-13); A-2362.  Yet 
the Indictment charged Newman with receiving a tip that gross margin would be 
higher than expectations.  A-153.  Clearly, whatever Newman received was not 
consistent with the information that Ray actually had. 
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ultimately reported revenue of 16.43 billion, about $400 million 
higher than in the email.4  A-2249. 

o November 2008: Mid-way through the quarter, Dell pre-announced 
negative results.  Goyal spoke to Ray three days before the pre-
announcement but Ray gave no indication that any bad news was 
coming.  A-2021; Tr. 315.  Only after the pre-announcement, Tortora 
informed Newman that Goyal’s contact had failed to anticipate the 
bad news, with the remark “so go figure.”  A-2021.  Later in the 
quarter, Goyal received information from Ray, which Tortora said 
was reflected in an email he sent to Newman.  Tr. 328-29.  However, 
the entire text of the email was “Ran model, if rev 15.150, om 6.1%, 
eps would 36c vs street 31-32c,” and it said nothing about information 
originating with Goyal or Ray.  GX 255 (SA-2).  Tortora agreed at 
trial that the email “looks like someone is doing modeling.”  Tr. 927.  
The fact that Tortora’s operating margin figure turned out to be way 
off, see GX 1807 (SA-17) (showing announced operating margin of 
6.7%), was further consistent with modeling and not a tip from an 
insider who knew Dell’s actual results.  Newman’s trading in Dell 
around the quarterly announcement resulted in a loss, which prompted 
Tortora to tell one of his analyst co-conspirators they were “dead 
wrong” on Dell that quarter.  A-2396. 

o February 2009: Goyal did not specify what information he received 
from Ray this quarter, and all that Tortora could remember was that 
the information was “mixed” – that is, positive on margins but 
negative on revenue.  Tr. 941.  As the quarter drew to a close, that 
information was publicly known.  A-2395 (attributing to head of Dell 
IR statement that Dell would make up for its loss of market share on 

                                                 
4 In an instant message sent shortly after Dell’s results were announced, Tortora 
told Newman that he “freaked” when he saw Dell’s actual revenue figure for the 
quarter.  A-2019.  The government tries to cast this as a reaction to movement in 
Dell’s stock price (Gov’t Br. 8 n.5) but Tortora’s message makes clear he was also 
reacting to the fact that the reported number exceeded the maximum revenue he 
was expecting.  A-2019 (Tortora explaining he freaked because he “jut [sic] 
expected 16.2 max”).  Further, the government’s assertion that the tip on revenue 
was 16.2 billion (Gov’t Br. 8) is incorrect.  As Tortora testified, 16.2 was his own 
estimate based on Goyal telling him that there would be a “slight revenue beat” 
over street expectations of 15.9 billion.  Tr. 301. 
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margins).  Newman did not trade around the earnings announcement 
this quarter. 

o May 2009:  Goyal did not specify what information he received from 
Ray this quarter.  The government introduced two emails, only one of 
which was sent to Newman, that Tortora claimed contained the 
information from Goyal.  GX 285 (SA-3).  But the key information 
was that “GM tracking to 18% vs street at 17.7” which Tortora said in 
the email “fits with dell IR saying can hold gm at 18% last week.”  Id.  
In fact, Lynn Tyson of Dell IR had indicated at a lunch with analysts 
the week before that she expected gross margin of 18%.  A-2397.  
This information from Lynn Tyson and Goyal left Tortora uncertain 
on Dell.  GX 289 (SA-6) (emailing Newman “Dell who knows as 
mixed”).  Newman did not trade around the earnings announcement 
this quarter. 

o August 2009: Goyal did not specify what information he received 
from Ray this quarter, and Tortora testified that he could not recall the 
level of specificity of the information prior to the earnings 
announcement.  Tr. 383-84.  There were no emails or instant messages 
to Newman documenting any of the alleged inside information this 
quarter.5 

In an effort to bolster its argument that Ray’s information was precise and 

accurate, the government relies heavily on exhibit GX 600-A (A-2070).  Gov’t Br. 

6-7.  But this document was never sent to Newman; it is allegedly the notes of an 

analyst at another firm, Jon Horvath, who received information from Ray third 

hand through Goyal and Tortora.  Tr. 139.  The notes say the information is from 

“JT” but do not indicate where Tortora obtained the information and they contain 

no reference to Ray.  The government never asked Tortora about the notes.  Nor 
                                                 
5 The one email from this quarter that contained a “Sandy check” was from 
Goyal’s boss to Tortora.  GX 303 (SA-7).  Tortora did not forward the email to 
Newman.  
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did the government call Horvath to testify even though he is a cooperating witness, 

instead offering the notes through a custodian at Horvath’s firm.  The custodian 

had no knowledge of the origin or content of the notes or, importantly, whether 

they reflected analysis by Tortora or Horvath.  Tr. 3142-43.   

The notes repeatedly say “JT thinks,” indicating that the numbers are 

Tortora’s analysis as opposed to exact figures he obtained from Ray.  And to the 

extent the government relies on the notes to establish that the information received 

by Tortora’s analyst friends matched precise figures in Ray’s possession (see Gov’t 

Br. 7), that assertion is incorrect.  A key metric in the May 2008 quarter was gross 

margin as to which the documents in Ray’s possession showed 18.2%, less than 

market expectations.  See GX 1720-A (SA-13) (internal Dell document showing 

adjusted gross margin of 18.2%); A-2362 (analysts’ consensus for gross margin at 

18.49%).6  There was no evidence in Horvath’s notes or otherwise that the analyst 

group received information of a significant gross margin miss; to the contrary, the 

                                                 
6 The government argues that Horvath’s notes are consistent with the information 
Ray had (Gov’t Br. 7, 96), but this is unpersuasive for two reasons.  First, the 
Horvath notes on their face indicate that Tortora’s gross margin estimate (18.5-
18.6%) was nearly identical to the “street” (18.5%) – in other words this was 
hardly unique information.  Second, when Ray later was informed internally at 
Dell that gross margin would come in lower (GX 1720-A, showing gross margin at 
18.2% (SA-13)), that information was not reflected in Horvath’s notes or otherwise 
passed on to Tortora.  Indeed, Newman and Tortora (as well as Tortora’s analyst 
friends) never received Ray’s information about a gross margin miss in the May 
2008 quarter notwithstanding the government’s claim that Ray gave frequent 
updates until right before the earnings announcements.   
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Indictment alleged that the inside information in May 2008 was that gross margin 

would be better than expected.  A-153.   

B. Dell and NVIDIA Routinely Leaked Supposedly “Confidential” 
Information 

The government toes the official company line that quarterly financial 

information is highly confidential and should never be released prior to the 

companies’ official announcements.  Gov’t Br. 9.  This ignores the reality proved 

at trial that Dell and NVIDIA routinely leaked this information to analysts.  

Newman Br. 18-20, 23-24.  The evidence of leaks is significant because it shows 

that insiders provided this type of information without any personal benefits – not 

even the government argues that the leaks were motivated by self-dealing.  More 

importantly, it shows that Newman would have had no basis to believe that the 

information he received was fraudulently disclosed. 

In response, the government makes the remarkable assertion that the leaks 

did not occur.  Gov’t Br. 83.  But out of 15 separate leaks described in Newman’s 

brief, the government takes issue with only 7, leaving the others entirely 

unchallenged including, for example:  Dell’s CFO disclosing specific headcount 

reduction figures (A-2380); Dell’s head of IR, Lynn Tyson, telling Tortora that 

“low 12%” operating expense was “reasonable” (A-2394); Dell IR telling Tortora 

that gross margin would be “in-line at best” with market expectations of 17.7% (A-

2399); and Dell leaking precise revenue, operating income and earnings per share 
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figures to the Wall Street Journal.  Plainly the leaks occurred; the only issue is how 

frequently.7 

And even where the government challenges the leaks, their objections are 

technical in nature and unfounded.  First, the government quibbles with Newman’s 

characterization of an email reporting a conversation with the head of Dell IR, 

Lynn Tyson, arguing that Ms. Tyson merely “implied” that gross margin would be 

18% rather than outright saying it.8  Gov’t Br. 29.  Whether this information was 

conveyed through a wink and a nod or stated more directly is not the point; either 

way, Goyal reported to Tortora that gross margin would be 18% based on a 

conversation with Dell’s head of IR and Dell later announced gross margin of 
                                                 
7 The leaks cited in Newman’s brief were only examples.  There were plenty of 
others, such as: Tortora acknowledged that company insiders sometimes gave out 
confidential financial information without any personal benefit in return (Tr. 688); 
Tortora reported to Newman on a one-on-one call with Advanced Micro Devices 
IR that the company was sticking to 46-50% gross margin for the full year (GX 
1455 (SA-12)); and Tortora reported to Newman on a call with Texas Instruments 
IR conveying specific gross margin percentages for the different segments of 
Texas Instruments’ business (DX 9165 (SA-41); Tr. 1067). 
8 The government also seizes on the word “normalized” in the email, arguing that 
this is a longer term outlook than just the current quarter.  While Goyal did try to 
explain away this email on the grounds that, to him, “normalized” meant adjusted 
for annual seasonality, Goyal acknowledged that the usual understanding of 
“normalized” is non-GAAP, or adjusted for non-recurring, exceptional items (not 
adjusted for long term seasonality).  Tr. 1508.  And Tortora clearly understood 
Tyson’s remark to relate to the current quarter because he wrote an email to 
Newman a few days later with his Dell checks for the current quarter in which he 
said “fits with Dell IR saying can hold gm at 18% last week.”  GX 285 (SA-3).  
Thus, as conveyed to Newman, Tyson’s precise gross margin information 
pertained to the current quarter. 
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18.1% for that quarter.  This information was more precise and accurate than what 

Ray allegedly provided. 9 

Second, the government objects to a few of the leak emails on hearsay 

grounds.  Gov’t Br. 30 n.17.  The government raised the same objection at trial, but 

the Court ruled that these documents, all of which were sent to Newman, were 

relevant to Newman’s state of mind.  Tr. 472-75.  Thus, DX 798 (A-2387) was not 

offered for the truth of the statement that Dell would miss October estimates “by a 

country mile” but rather to show that Tortora reported to Newman that Dell IR 

personnel leaked concrete information without any suggestion of personal benefits 

or corruption.  That Newman believed Tortora to have access to specific, but 

legitimately obtained, information from Dell insiders is highly relevant, and is 

appropriately relied on in this appeal. 

Finally, the government argues that evidence of leaks was “powerfully 

undermined” at trial by the fact that on one occasion (August 2008) Dell’s stock 

price moved 14 percent when actual results were announced.  Gov’t Br. 30.  On 

                                                 
9 The government also takes issue with our characterization of an email in which 
Tortora recounted to Newman a conversation with Lynn Tyson on December 15, 
2008 in which she said that industry data “out in jan will show poor calendar q4 
results due to sep to oct demand drop off.”  Gov’t Br. 28 n.15; A-2394.  Although 
some of the demand drop off may have already occurred, Tyson was talking about 
a future report of industry data to be made one month later (“out in jan”).  This 
heads up as to what the industry data would show was plainly a leak of useful 
information.  
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many occasions the leaks were consistent with market expectations, suggesting that 

the leaked information was widely disseminated.10  And to the extent the leaks 

differed from market expectations, that only shows that the leaks were often 

selective – which was obviously the case in the many instances in which leaks 

occurred in one-on-one conversations between Dell IR or Dell management and 

various analysts.  E.g., A-2401 (Lynn Tyson breakfast with Tortora); A-2380 (Dell 

CFO dinner with Neuberger Berman analyst); A-2394 (Lynn Tyson call with 

Tortora); A-2399 (Kristy Harris of Dell IR call with Tortora). 

In sum, nothing in the government’s submission undermines the compelling 

evidence that Dell and NVIDIA personnel disclosed specific and accurate quarterly 

financial information prior to the official company announcements – and that 

Tortora regularly reported such leaks to Newman.  Nor does the government 

contend that the leaks were the product of self-dealing by insiders.  From 

Newman’s perspective, detailed and accurate quarterly data could and did come 

from “checks” with insiders, who provided the data without any expectation of 

personal gain.  Thus, the government’s presumption that Newman’s receipt of this 

type of information is consistent only with self-dealing is baseless. 

                                                 
10 For example, Tortora testified that ahead of NVIDIA’s May 2009 earnings 
announcement, “the market started to digest” news that NVIDIA would report a 
“significant revenue upside.”  Tr. 1008. 
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C. Newman’s Trading Patterns Were Inconsistent with a Belief that the 
Information Was Obtained Improperly 

The government describes Newman’s trading as if he took a few huge 

positions exquisitely timed to take advantage of alleged tips from insiders.  Gov’t 

Br. 6, 10-11, 12, 16, 21, 94.  In fact, as demonstrated in Newman’s opening brief, 

Newman engaged in frequent up and down trading throughout the quarters in 

question, often taking positions opposite the alleged tips and even incurring losses 

on those trades.  Newman Br. 15-17.  In several instances it was Tortora who 

recommended that Newman trade in a direction opposite the alleged tips.  See, e.g., 

A-2383 (Tortora telling Newman to “trim” Dell at time when alleged tip was for 

better than expected results); DX 544 (SA-26) (Tortora recommending that 

Newman go “long” on Dell at time when alleged tip was for lower than expected 

gross margin).  While some of Newman’s positions were substantial, they were 

not, as the government argues, the largest positions Newman took at 

Diamondback.11  Further, as Tortora admitted, Newman’s trading decisions were 

                                                 
11 The government contends that Newman’s August 2008 position in Dell was the 
“largest short position he had ever taken in a single stock during his time at 
Diamondback.”  Gov’t Br. 20.  That heavily caveated statement is in no way 
probative of Newman’s awareness that the information was improperly obtained. 
Newman took larger long positions in single stocks, as well as larger short 
positions in baskets of stocks known as ETFs.  DX 8529; see Tr. 3752-53.  The 
government does not contend that there was anything improper with these trades.  
Of course, Newman had positions in other stocks that had large drops in price 
where there was no allegation of insider trading, so the fact of a 14% drop in Dell’s 
price is not probative.  See, e.g., DX 8529 (Diamondback trading database showing 
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“based on a variety of factors” and “not only the information” Tortora was 

supposedly receiving from Goyal.12  Tr. 843.  With respect to NVIDIA, the 

government’s myopic view of Newman’s trading (Gov’t Br. 14) ignores the fact 

that Newman held a small position at the time of the May 2009 earnings 

announcement; indeed, Newman established that position only after closing out the 

entire position he had previously held that was supposedly based on information 

from Choi.  Newman Br. 24-25. 

ARGUMENT 

I. THE GOVERNMENT WAS REQUIRED TO PROVE THAT 
NEWMAN KNEW OF A PERSONAL BENEFIT TO THE INSIDERS 

The government’s position is that it need only show that “defendants traded 

on material, nonpublic information they knew insiders had disclosed in violation of 

a duty of confidentiality . . . .”  Gov’t Br. 35.  That is not the law. 

 

                                                                                                                                                             
Newman’s 200,000 share short position in Ericsson worth over $8 million on 
October 15, 2007); id. (Ericsson stock price dropped 24 percent on October 16, 
2007); LM Ericsson Tel. Co., Report of Foreign Issuer (Form 6-K) (October 16, 
2007) (preannouncing lower than expected quarterly results). 
12 In many instances, Newman’s trading clearly was not based on information from 
Tortora.  For example, the government argues in its brief that, after receiving a tip 
from Ray on the night of August 14, Goyal spoke to Tortora the next morning and 
thereafter, Newman began to increase his short position in Dell stock.  Gov’t Br. 
11, 94.  But the evidence showed that Tortora and Newman had no contact on the 
morning of August 15 when Newman began trading.  A-1988 (phone log showing 
first call between Tortora and Newman on August 15 at 3:10 pm); A-2338 (trading 
record showing first trade at 10:24 am). 
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A. Dirks Requires Knowledge of a Personal Benefit 

The government says that Dirks does not “explicitly require” that a tippee 

know of the insider’s personal benefit.  Gov’t Br. 40 (emphasis added).  The only 

way in which Dirks is not “explicit” is that the Supreme Court’s discussion of 

breach of fiduciary duty is separated by a paragraph from the statement that a 

tippee must know of the insider’s breach.  Once these concepts are considered 

together – that a tippee must “know” of the breach (Dirks, 463 U.S. at 660) and 

that a breach is defined to require a personal benefit to the tipper (id. at 662) – then 

the conclusion is inescapable that the tippee must know of the benefit in order to 

know there has been a breach. 

If there was any doubt as to what Dirks meant by knowledge of breach, it 

was resolved two years later in Bateman Eichler, Hill Richards, Inc. v. Berner,  

472 U.S. 299 (1985).  In that case, the Supreme Court cited Dirks for the 

proposition that “[a] tippee generally has a duty to disclose or to abstain from 

trading on material nonpublic information only when he knows or should know 

that his insider source ‘has breached his fiduciary duty to shareholders by 

disclosing the information’ – in other words, where the insider has sought to 

‘benefit, directly or indirectly, from his disclosure.’”  Id. at 311 n.21 (quoting 

Dirks, 463 U.S. at 660, 662).  By juxtaposing the definition of breach (requiring 
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personal benefit) with the knowledge requirement, the Supreme Court made clear 

that, under Dirks, knowledge of breach means knowledge of benefit. 

The government seeks to minimize the significance of Bateman Eichler, 

arguing that the elements of tippee liability were not at issue in that case.  Gov’t 

Br. 41 n.20.  But Bateman Eichler was interpreting the precise language in Dirks 

that is at the core of this case.  Further, the central question in Bateman Eichler 

was whether tippees could be subject to an in pari delicto defense on the basis that 

they were guilty of insider trading under Section 10(b).  The Supreme Court’s 

discussion arose in the context of its assessment of whether the facts as pleaded in 

the complaint satisfied the elements of tippee insider trading.  Accordingly, the 

Bateman Eichler Court was speaking directly to the issue of whether a tippee’s 

knowledge of a personal benefit was required to satisfy the elements of Section 

10(b) liability under Dirks. 

Newman’s reading of Dirks is also clearly supported by precedent in the 

district courts.  Until this case, every district court to address the issue has held that 

Dirks requires a tippee to know of the personal benefit to the tipper.  Newman Br. 

36 & n.18 (citing cases).13  Even Judge Sullivan below said that the defendants’ 

                                                 
13 The government is incorrect that SEC v. Thrasher, 152 F. Supp. 2d 291 
(S.D.N.Y. 2001) and SEC v. Musella, 678 F. Supp. 1060 (S.D.N.Y. 1988) 
undermine defendants’ position.  In neither of these cases did the defendants raise, 
nor did the courts consider, the question of whether a tippee must know of a 
personal benefit to the tipper.  Indeed, Musella contains no discussion of personal 
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position was “supportable certainly by the language of Dirks.”  Tr. 3595.  The 

government’s position that this Court should disregard the Supreme Court’s own 

gloss on Dirks in Bateman Eichler, as well as the decisions of five different federal 

judges, including most recently Judge Rakoff in United States v. Whitman, 904 F. 

Supp. 2d 363 (S.D.N.Y. 2012), is a bold position indeed. 

B. This Court Has Not Decided the Knowledge of Benefit Issue 

The government argues that the Second Circuit has already resolved the 

knowledge of benefit issue in its favor, citing a number of cases for the proposition 

that a tippee must have knowledge of the insider’s breach of fiduciary duty.  Gov’t 

Br. 41-44.  This is a correct statement of law as far as it goes.  But in none of these 

cases was this Court presented with the further question of whether knowledge of 

breach requires knowledge of benefit, and this Court has not decided that question.  

In one case cited by the government, United States v. Goffer, 721 F.3d 113 (2d Cir. 

2013), this Court noted that the “[Defendant] does not challenge, and we therefore 

do not discuss, any elements of insider trading aside from the knowing use of 

material nonpublic information obtained in violation of a fiduciary duty.”  Id. at 

                                                                                                                                                             
benefit at all.  These cases stand for the unremarkable proposition that a tippee 
does not need to know every last detail of the insider’s disclosure of information.  
Thrasher, 152 F. Supp. 2d at 304-05 (tippee did not have to know “for certain” 
how information was disclosed); Musella, 678 F. Supp. at 1062-63 (not necessary 
for defendants to know identity of insiders).  None of this is inconsistent with 
needing to know that the tipper acted through self-dealing, which can be known 
without knowing the exact details of the tip or who the tipper was. 
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124 n.9.  This observation makes explicit what is implicit in all of this Court’s 

decisions:  the Court decides the issues that have been presented by the parties, not 

hypothetical questions that the parties never raised. 

That prior litigants in the Second Circuit have not pressed the knowledge of 

benefit issue is not at all surprising given the facts and legal theories presented in 

those cases.  Several were misappropriation cases14 in which this Court did not 

impose a personal benefit requirement at all and therefore had no reason to 

consider knowledge of benefit.  See generally SEC v. Lyon, 605 F. Supp. 2d 531, 

548 (S.D.N.Y. 2009) (“the Second Circuit has declined to impose a ‘benefit’ 

requirement in misappropriation theory cases”).  In others, the defendant obtained 

information directly from the insider and therefore had no basis to challenge his 

knowledge of benefit because, if there was a benefit, the defendant certainly knew 

about it.  E.g., SEC v. Warde, 151 F.3d 42, 48-49 (2d Cir. 1998); United States v. 

Jiau, No. 11-4167, 2013 WL 5735348, at *1 (2d Cir. Oct. 23, 2013).15  And in 

some, the defense argued only that the disclosure by the tippee breached no duty of 

                                                 
14 See United States v. Libera, 989 F.2d 596 (2d Cir. 1993); United States v. Mylett, 
97 F.3d 663 (2d Cir. 1996); United States v. Falcone, 257 F.3d 226 (2d Cir. 2001).  
15 The government’s reliance on Jiau is curious in light of the fact that the case was 
tried before Judge Rakoff, whose views of the knowledge of benefit issue were 
subsequently made clear in Whitman.  If Jiau had pressed this issue, Judge Rakoff 
would undoubtedly have come to the same legal conclusion that he did in 
Whitman.  The only reason such a ruling was not made in Jiau is that the defendant 
never raised the issue. 
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confidentiality, without disputing knowledge of benefit.  E.g., SEC v. Obus, 693 

F.3d 276, 289-90 (2d Cir. 2012) (defense argued that tipper was conducting 

authorized due diligence and did not disclose confidential information; no 

argument as to knowledge of benefit). 

SEC v. Warde, on which the government relies heavily, is instructive.  

There, the defendant, Warde, was a close friend of a company director from whom 

he received information about a takeover.  Warde denied knowing whether his 

friend was a director of the company and having received confidential information 

from him.  151 F.3d at 47-48.  Warde also disputed whether their friendship 

satisfied the benefit requirement.  Id. at 48.  In this context, the Court said the 

appropriate inquiry was whether Warde knew his friend was a director who 

disclosed confidential information, and whether the friendship satisfied the 

personal benefit requirement.  Id.  There was no occasion for Warde to challenge 

his knowledge of a personal benefit because it was obvious that if the friendship 

satisfied the benefit requirement, then Warde certainly knew about it. 

This case is different.  Newman was three or four steps removed from the 

company insiders and vigorously denied knowing either that the insider breached a 

duty of confidentiality or that the insider received a benefit.  Even if the Court 

were to find that there was a benefit (which Newman continues to vigorously 
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deny), Newman did not know about it.  Thus, Newman has squarely raised this 

issue whereas the litigants in the prior Second Circuit cases did not. 

C. Standard Mens Rea Principles Require Knowledge of the Benefit 

It is an “ancient” and “universal” principle of law that a criminal conviction 

requires a culpable state of mind.  Morissette v. United States, 342 U.S. 246, 250, 

271 (1952) (requiring knowledge of facts that render conduct unlawful); accord 

United States v. X-Citement Video, 513 U.S. 64, 73 (1994); Staples v. United 

States, 511 U.S. 600, 605 (1994); Liparota v. United States, 471 U.S. 419, 425-26 

(1985).  This principle is codified in the securities fraud statute, which requires 

“willful” conduct for a criminal violation.  “Willfulness” in this context means “a 

realization on the defendant’s part that he was doing a wrongful act under the 

securities laws.”  United States v. Cassese, 428 F.3d 92, 98 (2d Cir. 2005) 

(citations omitted).16  Knowledge of the personal benefit is required because, 

without such a benefit, trading on inside information is not unlawful. 

                                                 
16 The government’s convoluted efforts to distinguish this Court’s ruling in 
Cassese are unavailing.  Gov’t Br. 52 n.25.  As this Court explained in United 
States v. Kaiser, 609 F.3d 556 (2d Cir. 2010), insider trading is different from other 
types of securities fraud because “insider trading does not necessarily involve 
deception” and a trader receiving inside information could well be “unaware that 
his conduct was illegal and therefore wrongful.”  Id. at 569.  Thus, while as a 
“general matter” willfulness requires a showing of an awareness of the general 
wrongfulness of the conduct, id., willfulness in the insider trading context requires 
a realization of the general unlawfulness of the conduct (i.e., that the act was 
wrongful under the securities laws). 



 22 

The government cites a long list of cases for the proposition that the 

government does not have to prove the defendant had knowledge of each and every 

element of the offense.  Gov’t Br. 44.  These cases prove our point.  They 

demonstrate that where an element relates to the wrongfulness of the conduct, then 

knowledge is required.  Knowledge is not required for jurisdictional and 

aggravating circumstances without which the defendant would still understand he 

is committing a crime.  Thus, a defendant knows he is acting unlawfully: by 

assaulting a law enforcement officer, whether or not he knows it was a federal 

officer (United States v. Feola, 420 U.S. 671, 684 (1975)); by transporting a person 

across state lines to engage in prostitution, whether or not he knows the person is a 

minor (United States v. Griffith, 284 F.3d 338, 350-51 (2d Cir. 2002)); by assisting 

an excludable alien enter the United States, whether or not he knows the exact 

grounds of excludability (United States v. Figueroa, 165 F.3d 111, 118-19 (2d Cir. 

1998)); by destroying property whether or not he knows it is government property 

(United States v. LaPorta, 46 F.3d 152, 158-59 (2d Cir. 1994)); by distributing 

narcotics whether or not he knows it was within 1,000 feet of a school (United 

States v. Falu, 776 F.2d 46, 49-50 (2d Cir. 1985)); and by dealing in stolen 

property, whether or not he knows that the stolen property came from the mail, 

belonged to the government, or crossed state lines (United States v. Roglieri, 700 

F.2d 883, 885 (2d Cir. 1983); United States v. Baker, 693 F.2d 183, 185 (D.C. Cir. 
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1982), United States v. Mingoia, 424 F.2d 710, 713 (2d Cir. 1970)).  Each of these 

cases distinguished between facts that rendered the defendant’s conduct unlawful 

(knowledge required) and facts that, while necessary for federal jurisdiction or an 

enhanced penalty, did not make the difference between unlawful and lawful 

conduct (knowledge not required).17 

United States v. Weintraub, 273 F.3d 139 (2d Cir. 2001), cited by the 

government, is not to the contrary.  In that case, the defendant was prosecuted for 

improperly handling asbestos removal at a building.  The jury was instructed that 

the defendant had to know both that the building contained asbestos and, further, 

that it was improperly handled, for example by failing to place it in non-leak 

containers and disposing of it at unlicensed sites.  273 F.3d at 151-52.  This Court 

held that the defendant did not need to know that the amount and type of asbestos 

met thresholds under the Clean Air Act, noting that state and local regulations 

applied to asbestos irrespective of the type and amount involved, id. at 150-51, and 

describing in great detail the defendant’s intentional wrongdoing such as 

attempting to procure a phony abatement certificate through bribery, id. at 142-43.  

                                                 
17 For example, in Griffith this Court explained that “a defendant is already on 
notice that he is committing a crime when he transports an individual of any age 
in interstate commerce for the purpose of prostitution.”  284 F.3d at 351.  The age 
of the individual is grounds for a “tougher penalty” but does not need to be known 
by the defendant because it does not separate lawful from unlawful conduct.  Id. at 
350-51. 
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Thus, Weintraub is consistent with the above-cited authorities that, to be convicted 

of a crime, a defendant must have knowledge of the facts that render his conduct 

unlawful.  Id. at 147 (“we hold that the phrase ‘knowingly violates’ requires 

knowledge of facts and attendant circumstances that comprise a violation of the 

statute . . . .”). 

The government argues that the mens rea requirement is satisfied as to 

Newman because “[n]o reasonable person would harbor a settled expectation that 

he is free to trade securities” based on material, non-public information obtained 

from a company insider in violation of a duty to keep the information confidential.  

Gov’t Br. 46.  The government is wrong.  Unlike mishandling the disposal of 

asbestos with leaky containers, unlicensed sites, and phony abatement certificates – 

which is inherently wrongful regardless of the amount of asbestos involved – 

trading on inside information is entirely lawful unless the information was 

disclosed fraudulently, i.e., for the personal benefit of the insider.  Thus, in Dirks, 

the analyst was exonerated after having received material, non-public information 

from an insider, which the analyst knew the insider was not authorized to provide. 

Not only did the Supreme Court decline to find a violation, but the Court observed 

that it is important for a healthy securities market for analysts to “ferret out” 

information from insiders.  463 U.S. at 658-59.  In the absence of self-dealing by 

the insider, the analyst’s conduct was innocent (and, indeed, praised), 
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notwithstanding that the insider breached confidentiality obligations by providing 

the information. 

Several cases after Dirks have similarly cleared tippees of wrongdoing 

where the insider did not engage in self-dealing, even where it was clear that the 

information was material, non-public and provided in breach of a duty of 

confidentiality to the company.  Newman Br. 32-33.  In SEC v. Maxwell, 341 F. 

Supp. 2d 941 (S.D. Ohio 2004), a company executive told his barber that his 

company was likely to be acquired in a merger.  The court agreed with the SEC 

that the executive provided material, non-public information but both the executive 

and the barber were cleared because the executive received no personal benefit in 

exchange for the disclosure.  In SEC v. Anton, No. 06-2274, 2009 WL 1109324 

(E.D. Pa. Apr. 23, 2009), a board member discussed his company’s financial health 

with a long-time professional acquaintance.  The court held that, even if the 

director had provided material, non-public information, there was no violation 

because the director received no personal benefit.  In each of these cases, the fact 

that the defendant traded on the basis of information he knew to be material, non-

public and disclosed in violation of the insider’s duty of confidence was not 

enough.  Each of these traders was proclaimed entirely innocent because the 

insider received no personal benefit. 
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Finally, a reasonable person in the securities business would be familiar with 

the SEC’s promulgation of Regulation FD, which requires companies in certain 

circumstances to refrain from making selective disclosure of material information.  

Selective Disclosures and Insider Trading, 65 Fed. Reg. 51716 (Aug. 24, 2000).  In 

implementing the regulation, the SEC explained that the leaking of material non-

public information concerning quarterly financial results was commonplace.  Id.  

The SEC specifically noted that because of the personal benefit requirement in 

Dirks, “many have viewed issuer selective disclosures to analysts as protected 

from insider trading liability.”  Id. n.7.  A reasonable person reading this would 

conclude that absent a personal benefit it is not a violation of Section 10(b) to trade 

on quarterly financial information leaked by a company insider in violation of a 

duty of confidence.18 

In sum, the personal benefit to the insider is a fulcrum fact, the tipping point 

between improper and lawful conduct.  Without a personal benefit to the insider, it 

is well settled that a tippee is free to trade – even if he knows the information is 

material, non-public and provided in violation of a duty of confidentiality to the 

                                                 
18 The government argues that violations of company compliance policies supply 
the mens rea required for criminal conviction.  Gov’t Br. 46-47.  As the court 
below instructed the jury several times, compliance policies are not the law.  Tr. 
1308-09 (“A violation of a compliance manual is not a crime.”); accord Tr. 2775-
76; Tr. 3021.  
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company.  Since trading is permissible in the absence of insider self-dealing, a 

tippee must know of the self-dealing to be convicted of a crime. 

D. The Evidence Was Insufficient to Establish Knowledge of Benefit 

The government cites no evidence, and there was none, that Newman was 

ever informed – through conversations with Tortora, by email or otherwise – of 

any personal benefit to the insiders.  Instead, the government suggests that this 

knowledge may be established by an inference from an inference:  (i) that the 

circumstances of Newman’s receipt of company information support an inference 

that he knew the disclosures were unauthorized, and (ii) if not authorized, then the 

disclosures must have been for the personal benefit of the insiders/tippers because 

there could be no other reason for an unauthorized disclosure.  Gov’t Br. 64-65.  

We dispute the first inference, that Newman knew the disclosures were 

unauthorized.19  Further, there is absolutely no basis for the second “inference upon 

inference” that, if unauthorized, there must have been a personal benefit. 

The government’s position that there are two, and only two, categories of 

disclosures – those authorized by the company and those that result from self-

dealing – is incorrect.  There is a third category, namely disclosures that are 

                                                 
19We explain in our opening brief and below, infra at pp. 35-39, that the evidence 
was insufficient to establish that the insiders intentionally breached fiduciary duties 
to their employers.  The evidence was also insufficient to show that Newman knew 
of such breaches because, for example, the hit-or-miss nature of the information 
strongly suggested legitimate sources.  See infra at pp. 33-34.  
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contrary to broad corporate confidentiality policies (and therefore “unauthorized” 

in the government’s view) but are nevertheless not the result of self-dealing.  The 

Dirks case falls into this category as the whistleblower who gave information to 

Mr. Dirks was not authorized to disclose the company’s fraud, yet was found not to 

have engaged in self-dealing either.  Courts have recognized other situations such 

as an insider who casually discloses information to his barber, and an insider who 

gives information to a business colleague who is not a friend.  See Newman Br. 32-

32 (citing cases).20  In these situations, the insider was prohibited by corporate 

confidentiality policies from disclosing the information, yet the disclosure was also 

not for personal gain, and the tippee was allowed to trade. 

An inference that the disclosure of confidential information necessarily 

presumes self-dealing is especially inappropriate in this case in view of the 

evidence that Dell and NVIDIA personnel routinely leaked quarterly financial data, 

not for personal benefits, but to build relationships with firms that might invest in 

their stock or to condition the market to unexpected news.  Newman Br. 18-20.  

Critically, the government does not dispute that these disclosures were made for 

reasons other than personal self-dealing.  See Gov’t Br. 62 (describing leaks as 

“legitimate sources”).  Further, Tortora conceded that company insiders gave out 

                                                 
20 Even the SEC recognized, in promulgating Regulation FD, that some selective 
disclosures of inside information do not satisfy the personal benefit requirement, 
i.e. do not involve self-dealing.  65 Fed. Reg. at 51716 n.7. 
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“confidential information” that “they shouldn’t have provided.”  Tr. 688.  When 

asked “[i]n those situations, did you provide any benefit to the person who was 

giving you the information?”  Tortora said “No.”  Id.  This testimony eviscerates 

any inference that a mere breach of corporate confidentiality policies necessarily 

means that a personal benefit was provided. 

While the government is entitled to have the evidence viewed in its favor for 

purposes of sufficiency analysis, “specious inferences are not indulged.”  United 

States v. Jones, 393 F.3d 107, 111 (2d Cir. 2004).  “[I]f the evidence viewed in the 

light most favorable to the prosecution gives equal or nearly equal circumstantial 

support to a theory of guilt and a theory of innocence, then a reasonable jury must 

necessarily entertain a reasonable doubt.”  United States v. Lorenzo, 534 F.3d 153, 

159 (2d Cir. 2008) (citation omitted).  In this case, the double inference that 

Newman was aware of a personal benefit to the insiders is specious.  Even under 

the government’s analysis, with which we disagree, the circumstances at best show 

knowledge that information was disclosed in violation of company confidentiality 

policies.  This in no way establishes the additional requirement of knowledge of 

personal benefit.21  The personal benefit requirement has a separate value, clearly 

                                                 
21 For the same reasons that the evidence was insufficient to prove knowledge of 
personal benefit, the incorrect jury instruction was not harmless error.  Gov’t Br. 
59-64.  Where, as here, a jury instruction improperly omits an element of the 
offense, it is harmless only if the prosecution’s proof was so overwhelming that a 
rational jury necessarily would have convicted under the correct legal standard.  
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articulated in Dirks, that brings this subset of breaches within the ambit of the 

criminal law.  This is consistent with the purpose of insider trading laws to punish 

fraud, not a tippee’s informational advantages that resulted from an insider’s 

breach of confidentiality policies.  But if, as the government contends, knowledge 

of self-dealing can simply be presumed, the law would sweep in defendants – like 

Newman – wholly ignorant of any fraud. 

II. THE CONFIDENTIALITY AND CONSCIOUS AVOIDANCE 
INSTRUCTIONS WERE ALSO IMPROPER 

A. Confidentiality 

The government argues that the District Court’s confidentiality instruction 

was permissible because it tracked an instruction approved in United States v. 

Contorinis, 692 F.3d 136 (2d Cir. 2012).  But trial in the Contorinis case occurred 

before this Court decided United States v. Mahaffy, 693 F.3d 113 (2d Cir. 2012) on 

which Newman’s proposed instruction was based.  Thus, the defendant in 

Contorinis did not propose a jury instruction modeled on Mahaffy nor did this 

Court discuss Mahaffy or whether the Contorinis decision was consistent with 

Mahaffy.  Because the issue presented by Newman was neither raised nor 

discussed in Contorinis, that decision has no bearing on this case. 

                                                                                                                                                             
Neder v. United States, 527 U.S. 1, 17 (1999) (omission of element only harmless 
where evidence was “uncontested and supported by overwhelming evidence”).  
Here, as explained above, the government’s proffered double inference is anything 
but “uncontested” and “overwhelming.”   



 31 

Nor is the government correct that the instruction given by the Court below 

“adequately represented the defense theory.”  Gov’t Br. 76.  Newman’s proposed 

instruction, tracking Mahaffy, emphasized that official company policies were but 

one of several factors to be considered in determining whether information is 

confidential, and that “[e]ven if a corporation ‘considers’ information to be 

confidential,” the corporation’s view is not determinative if the company did not 

take affirmative steps to protect the secrecy of the information.  A-206–07.  By 

contrast, the Court’s actual charge offered jurors no basis to question official 

company policies in determining whether information is confidential.  This 

distinction was critical because the defense theory was that notwithstanding broad 

confidentiality policies, Dell and NVIDIA knew of and tolerated extensive leaks of 

quarterly earnings information. 

The government’s effort to distinguish Mahaffy as addressing “property 

rights” is also unavailing.  Gov’t Br. 77-78.  The defendants in Mahaffy were 

charged with securities fraud, just like in this case.22  The fact that the theory of 

fraud related to misappropriation rather than insider trading is of no consequence 

because the specific issue addressed in Mahaffy was whether information regarding 

                                                 
22 We observed in our opening brief that Judge Sullivan distinguished Mahaffy as a 
wire fraud case, and that this distinction was not meaningful.  Newman Br. 46.  
Judge Sullivan was mistaken: the defendants in Mahaffy were tried for conspiracy 
to commit securities fraud, not wire fraud.  693 F.3d at 118-19. 
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securities trading was “confidential” in a situation where corporate representatives 

testified to an official confidentiality policy and the defense challenged whether the 

policy was followed in practice.  693 F.3d at 121-22.  That is exactly the same 

issue as presented in this case and, accordingly, Mahaffy is directly applicable. 

Finally, the error in refusing Newman’s request for a Mahaffy instruction 

was not harmless.  While the government is correct that Dell and NVIDIA had 

written policies generally prohibiting the early disclosure of quarterly financial 

information, the government ignores the extensive evidence of leaks establishing 

that those policies were not followed.  As in Mahaffy, the jury was entitled to 

consider whether the widespread disregard of the policies neutralized the 

companies’ broad assertions of confidentiality. 

B. Conscious Avoidance 

The government cites no evidence that Newman took affirmative or 

deliberate steps to avoid learning the circumstances under which information was 

provided to him.  Rather, the government seeks to establish a predicate for 

conscious avoidance on the theory that the circumstances of his trading were 

“overwhelmingly suspicious” and he failed to question them.  Gov’t Br. 68. 

However, a failure to question does not constitute the deliberate action that the 

Supreme Court recently held defines the concept of conscious avoidance.  Global-
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Tech Appliances, Inc. v. SEB S.A., 131 S. Ct. 2060, 2071 (2011) (“proper willful 

blindness standard” requires “active efforts” to avoid knowledge). 

The government seeks to side-step Global-Tech by citing this Court’s 

decision in United States v. Goffer for the proposition that Global-Tech “did not 

alter the conscious avoidance standard.”  Gov’t Br. 71.  But Goffer’s discussion of 

Global-Tech related to the content of a conscious avoidance charge, not its 

predicate.  Goffer, 721 F.3d at 127-28.  The issue in Goffer was whether the charge 

should include a statement that recklessness is insufficient, an issue not present 

here.  Goffer found an adequate predicate for the conscious avoidance charge on 

the basis that the defendant was party to a conversation about “the need for 

plausible deniability” in which a co-conspirator was told he “was better off not 

knowing where [the stock tips] were coming from.”  Id. at 127.  This is exactly the 

type of affirmative avoidance of knowledge that is required by Global-Tech and is 

utterly lacking in the present case. 

Even if a predicate established through “overwhelmingly suspicious” 

circumstances were legally viable, the government made no such showing here.  

Gov’t Br. 70.  As explained in detail supra at pp. 3-10, the imprecise, hit-or-miss, 

nature of the information provided by Goyal strongly suggested legitimate 
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sources.23  For example, in the critical August 2008 quarter, Tortora’s tip was 

conveyed with considerable uncertainty (at one point, Tortora “guess[ed]” that 

gross margin would not get as high as analysts were expecting) and when the 

official earnings were announced, Tortora “freaked” upon seeing a higher than 

expected revenue figure.  Newman Br. 13.  To Newman, Tortora’s guessing and 

freaking was far more consistent with legitimate research than having arranged 

somehow to get Dell’s actual financial numbers in advance.  The fact that Goyal 

said his contact had access to Dell’s internal consolidation process is not 

suspicious because many IR employees have such access and IR is a principal 

source for legitimate company contacts.24  Calls on nights and weekends are 

similarly innocuous in light of the testimony from Rob Ray’s boss that IR 

personnel were expected to be available at all hours and “there was nothing wrong” 

with calls outside of work.  Tr. 2894-96; see infra pp. 37-38.  Finally, the 
                                                 
23 The fact that Tortora frequently informed Newman that he was contacting 
legitimate sources shortly before the earnings announcements would have further 
suggested that Tortora did not have advance access to Dell’s actual earnings 
numbers.  E.g., DX 322 (SA-25) (reporting call with sell-side analyst regarding 
rival computer company’s take on Dell eight days before Dell’s May 2008 
earnings announcement); GX 235 (SA-1) (reaching out to a sell-side analyst for 
her take on Dell one day before Aug. 2008 earnings announcement). 
24 Contrary to the government’s contention, there is nothing nefarious about 
information generated by a “roll up” process.  See Tr. 1555-56 (Goyal testifying to 
doing a “roll up” of the revenue for each product while constructing a financial 
model); DX 8459 (SA-38) (Tortora asking consultant to include a weighted 
average in his data for “qtrly roll up purposes”); DX 609 (SA-28) (Tortora telling 
sell-side analyst his Dell check “may change with final numbers”). 
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government’s contention that Newman agreed to compensate Goyal for services 

that Goyal said included legitimate modeling and discussion with legitimate 

contacts at Dell (Tr. 961, 1384-85, 1523-31) does not raise “overwhelming 

suspicion” that Goyal was obtaining information improperly.25  Newman Br. 21-

22. 

III. THE EVIDENCE WAS INSUFFICIENT TO ESTABLISH BREACH 
OF DUTY AND PERSONAL BENEFIT 

A. Intentional Breach of Duty 

The circumstances of Rob Ray’s provision of information to Sandy Goyal 

are not disputed.  Goyal, an analyst at Neuberger Berman, told Ray that Goyal was 

“working on a model and [] wanted to check the accuracy of the model” to “make 

sure it wasn’t too far off.”  Tr. 1516-17.  In response, Ray gave Goyal insight into 

Dell’s financial performance in the form of ranges or directional information.  Tr. 

1417, 1517.  Ray did not give Goyal precise, accurate figures (even though he had 

them).  And Goyal never told Ray that he was sharing the information with anyone 

or that anyone was trading on the information.  Tr. 1611.  Indeed, Goyal did 

                                                 
25 The government does not dispute that Goyal and Tortora came up with the idea 
to pay Goyal, that the arrangement was agreed to before Ray was in the picture, 
and that the payments were made to Goyal’s wife because Goyal’s visa status 
prohibited him from working for more than one employer.  Newman Br. 21-22.  
Any inference of suspicion is further undermined by the fact that Tortora copied 
Newman when he obtained approval of the consulting arrangement from 
Diamondback’s compliance department.  See GX 2268 (SA-21) (Tortora 
description of consulting to be performed by Goyal’s wife, Ruchi). 
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everything he could to avoid Ray becoming suspicious; for example, he 

deliberately did not offer to pay Ray “because then [Ray] would have suspected 

something was wrong.”  Tr. 1612. 

The record is also clear that Ray was authorized to assist analysts with their 

models.  Tr. 2925-26.  While the government asserts that IR’s assistance on 

modeling was limited to historical information, their only support for that 

proposition is the testimony of Ray’s boss, Rob Williams.  Gov’t Br. 82 (citing Tr. 

2926).  Williams said nothing of the sort.  In fact, Williams made clear that the 

very purpose of modeling is to predict “upcoming” financial results (Tr. 2880) and, 

by definition, any assumptions in models are about future results, not past results 

of which everyone is already aware.  Thus, Williams testified (on the very page 

cited by the government) “[w]e would discuss the business. We would discuss the 

financials. We would discuss the quarter.”  Tr. 2926 (emphasis added).  And when 

asked what IR did if an analyst had incorrect assumptions in his model, Williams 

said, without qualification as to time period, that if specific financial line items 

“came up as a topic of discussion, we would absolutely discuss it.”  Tr. 2927-28 

(emphasis added).  This testimony was further corroborated by Goyal, who said 

that he spoke to IR departments “a lot” to run his model by them and to ask 

whether his assumptions were “too high or too low” or in the “ball park.”  Tr. 

1511.  Moreover, the evidence clearly demonstrated that others at Dell – including 
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the head of IR and the CFO – had similar conversations with analysts in which 

they also provided guidance as to Dell’s current financial results.  Newman Br. 18-

20. 

The above scenario does not constitute an intentional breach of fiduciary 

duty because Goyal deliberately set up his conversations with Ray so that Ray 

would not suspect that “something was wrong.”  Tr. 1611.  Goyal provided an 

innocent explanation for his requests for information (help on a model), did not 

disclose that he was trading on the information or sharing it with others, and 

avoided saying anything (such as offering to pay Ray) that would raise suspicion.  

The government did not call Rob Ray as a witness, so it is stuck with Goyal’s 

account of the conversations.  As Goyal described them, those conversations do 

not establish an intentional breach of fiduciary duty to Dell.   

The government tries to extricate itself from the testimony of its own 

cooperating witness by arguing that “the jury was entitled to find that Ray knew 

perfectly well – regardless of what Goyal told him – that Goyal wanted Dell’s 

current financial information in advance of quarterly earnings announcements in 

order to trade on the information.”  Gov’t Br. 82.  It is one thing to indulge the 

government in liberal inferences based on evidence in the record.  But what the 

government asks for here is pure speculation directly contrary to the testimony of 

its own witness, which has no independent basis in the record.  Simply put, there is 
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no evidence whatsoever that Ray believed Goyal to be lying to him.  And even if 

there were, a much more likely inference is that Ray took Goyal at his word, i.e. 

that Ray simply thought he was helping Goyal to make sure his modeling 

assumptions were not too far off and Ray had no idea the information was to be 

used for trading.  See United States v. Lorenzo, 534 F.3d 153, 159 (2d Cir. 2008) 

(if evidence equally supports guilty and innocent explanations, evidence is 

insufficient for conviction). 

The government puts great weight on the fact that the Ray-Goyal 

conversations often occurred outside business hours, but this argument does not 

withstand scrutiny.  Ray’s boss, Rob Williams, testified that “[w]e operated in an 

industry where information flows relatively quickly” and Dell IR therefore 

“encouraged a flexible work schedule for sure.”  Tr. 2894.  Ray was authorized to 

speak to analysts at night and on weekends; indeed, Williams agreed “there was 

nothing wrong with talking to analysts at nights and weekends.” 26  Tr. 2895-96.  

This is especially the case where, as here, it was Goyal who suggested the timing 

of the calls and Ray was simply doing his job in accommodating the schedule of an 

                                                 
26 The government points to testimony that Goyal had contacts in Dell IR other 
than Ray and argues that there was something suspicious about Ray choosing to 
talk to Goyal.  Gov’t Br. 6.  But Ray’s boss said that Dell IR personnel were free to 
choose which analysts they would talk to.  Tr. 2918.  
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analyst important to Dell.  See A-2074 (Ray asking when would be a good time to 

call and Goyal responding he is generally available after 7:00 p.m.).  

Finally, the fact that neither Rob Ray nor Chris Choi has been charged 

criminally or civilly, is appropriately considered by this Court in determining 

whether either of them breached a duty.  In Dirks, the Supreme Court found that 

the SEC’s failure to charge the insider was inconsistent with their theory of the 

case.  463 U.S. at 666 n.27.  The same is true here.  Tippee liability is wholly 

derivative of the tipper’s liability.  Unlike most other crimes – where one 

participant’s lack of guilt does not determine the guilt or innocence of others – a 

tippee cannot be liable if the tipper committed no breach of duty.  In this context, 

as the Supreme Court recognized in Dirks, the government’s failure to charge an 

individual whose guilt is necessary to their theory of the case is relevant.  The 

significance is heightened here because neither insider has been charged, either 

criminally or civilly.27  The foundation of the government’s prosecution of 

Newman is that Ray and Choi committed serious crimes. Indeed, the government 

argues that the jury already found that both men intentionally, and fraudulently, 

breached duties to their employers (although that seems to be as close as the 

government is willing to get in trying to prove their guilt).  Gov’t Br. 84.  This 

                                                 
27 We are unaware of any other case in the government’s recent insider trading 

crack-down where none of the insiders was charged either civilly or criminally.  
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Court is entitled to assess the government’s position in view of their decision not to 

charge either one with so much as an administrative violation. 

B. Personal Benefit 

The government’s recitation of the so-called “career advice” that Goyal 

provided to Ray confirms that it comes nowhere near the required threshold of a 

personal benefit “of at least some consequence.”  Maxwell, 341 F. Supp. at 948; 

see Dirks, 463 U.S. at 662 (citing “pecuniary gain” and “reputational benefit that 

will translate into future earnings”) (emphasis added).  The government confuses 

Rob Ray’s interest in moving to the buy-side with any actual assistance Goyal 

provided.  In fact, Goyal did little more than give some encouragement and offer 

token, and wholly ineffective, support such as “put[ting] in a good word” with 

someone who was not looking to hire at the time.28  Tr. 1401; see Newman Br. 14-

15.  This type of amorphous and ineffective career advice is insufficient. 

                                                 
28 The government cites one instance in which Goyal supposedly provided career 
assistance in the “same conversation” that Ray provided financial information.  
Gov’t Br. 85.  The government is incorrect.  Goyal provided Ray with an 
investment analysis framework that Ray could use in preparing for job interviews 
before the conversation to which the government alludes.  A-2093 (email with 
framework at 7:29 PM); A-1981 (call at 10:30 PM).  Moreover, Goyal was clearly 
providing that document as a follow up to a conversation they had ten days earlier.  
A-2092 (Ray emailing Goyal with “a reminder to email me that stock pitch 
framework we talked about”). There is no evidence that they discussed the 
document during the subsequent conversation in which Ray gave financial 
information.   
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Perhaps recognizing the weakness of the “career advice” theory, the 

government now asserts that Goyal was Ray’s “friend.”  This is surprising because 

the government tried, but failed, to make that showing at trial.  Goyal testified 

during his direct examination by the government that his relationship with Ray was 

“not very close or personal.”  Tr. 1411.  When the government tried to get Goyal to 

say Ray was a friend, Goyal answered “[h]e was not that close.”  Id.  Indeed, 

Goyal carefully distinguished Ray from others at Dell who he described as 

“personal friends”.  Tr. 1384-85, 1411, 1469, 1492; see Newman Br. 50.  And, as 

the government well knows, Goyal stated repeatedly at his own plea allocution that 

the two were merely “acquaintances”.  Newman Br. 50. 

The government’s suggestion that Ray and Goyal had a social relationship is 

also misleading because this only happened after Ray left Dell and moved to New 

York for another job.  Tr. 1512.  In fact, Goyal and Ray never socialized while Ray 

was at Dell.  Tr. 1469, 1512.  It is also incorrect for the government to suggest that 

Ray and Goyal were close because they attended business school and worked at 

Dell together.  Gov’t Br. 85.  Goyal testified that he met Ray while at business 

school, but that they were not in the same year.  Tr. 1390.  And while they 

overlapped at Dell, they only spoke a few times.  Id. 

The government fares no better with respect to the alleged personal benefit 

obtained by Chris Choi at NVIDIA.  While the government is correct that Lim 
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generally told Choi that he traded NVIDIA stock, Lim denied telling Choi that the 

reason he wanted information was to trade.  Tr. 3068.  And Lim did not actually 

trade NVIDIA in late April 2009, which is the time period relevant to Newman’s 

alleged trading.29  Moreover, the fact that Kuo gave cash and gifts to Lim is 

irrelevant because Lim was not the tipper, and in any event, Lim testified that he 

did not understand there to be any connection between the NVIDIA information he 

provided in 2008 and 2009 and the money he received from Kuo in 2010.  Tr. 

3072-76. 

IV. THE VARIANCE ON COUNT TWO PREJUDICED NEWMAN 

The government acknowledges that, having specifically identified in the 

Indictment only gross margin as the financial metric that would be better than 

expected in May 2008, the cooperating witnesses “did not remember precisely 

which metrics the Dell insider had provided” (Gov’t Br. 93) and that Dell 

ultimately reported gross margin that was lower than market expectations (id. at 

95).  The government concedes that “it may have been preferable for the 

Indictment” not to highlight gross margin (id.), but argues that this error was not 

prejudicial.  We disagree. 

                                                 
29 The government says that Lim traded in April and July of 2009 but neglects to 
mention that the two dates were April 2nd and July 29th, i.e. the outside edges of 
that period.  Tr. 3078.  Newman was alleged to have traded NVIDIA stock in late 
April and early May 2009, a period in which Lim did not trade.  



 43 

First, the notion that Newman should not have relied on the Indictment’s 

specification of gross margin because it was merely illustrative and Newman could 

have figured out the government’s real theory from discovery (Gov’t Br. 97-98) 

fails to account for the fact that prior to trial the government identified 13 stocks 

and produced over 24 million files in discovery.  With such broad allegations and 

such a massive discovery record, Newman was entitled to rely on the Indictment as 

to the only financial metric specifically identified in Count Two.30 

Second, the government is incorrect that there “was no variance at all” based 

on exhibit GX 600-A, which the government says shows higher than expected 

gross margin. Gov’t Br. 95-96.  As explained above at pp. 8-10, GX 600-A are 

notes written by Jon Horvath, an analyst at a different firm, who the government 

never called to testify (even though he is a cooperating witness), and who received 

information third hand. There was no evidence that the notes were seen by 

Newman or that Horvath spoke to Newman about the notes.  Moreover, the notes 

on their face predict gross margin consistent with “street” estimates, not a gross 

margin beat as alleged in the Indictment.  A-2070 (predicting 18.5-18.6 versus 

                                                 
30 Additionally, the Information to which Goyal pleaded guilty listed better than 
expected gross margin as the exclusive metric for the May 2008 quarter.  Criminal 
Information ¶ 7, United States v. Goyal, No. 11-cr-935 (S.D.N.Y. Nov. 3, 2011).  
This gave the defense even stronger reason to believe that margin upside would be 
the government’s theory at trial. 
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“street” at 18.5).31  Most importantly, in summation the government argued that the 

tip in Count Two was higher than expected revenue and earnings per share, not 

gross margin. Tr. 3705 (arguing that big revenue beat is “what was important” in 

May quarter); Tr. 3706-07 (arguing that Newman traded after learning that 

earnings per share would be higher than expected).  

Finally, the government misunderstands the import of the Court’s 

evidentiary rulings regarding use of the Indictment and the criminal complaint at 

trial.  We understand that the District Court had discretion regarding its evidentiary 

rulings and that the Court exercised that discretion against Newman. That being the 

case, the government’s error in specifying gross margin as the relevant financial 

metric was greatly exacerbated as the jury was shielded from the fact that the 

government charged one theory and sought to prove another at trial. The fact that 

prejudice from the government’s error was made worse by the Court’s evidentiary 

rulings does not detract from the variance being the root cause of the problem in 

the first place.32 

                                                 
31 As discussed above at footnote 6, Rob Ray later learned that gross margin would 
be significantly lower, but this information was never passed on to Goyal or 
Tortora notwithstanding the government’s claim that Ray provided frequent 
updates. 
32 Newman adequately raised this issue in the court below.  Counsel argued to the 
court at length that the government was pursuing a theory of the case that diverged 
from the charging documents and, as a remedy, asked to be able to cross examine 
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CONCLUSION 

For the foregoing reasons, and those in the opening brief, the Court should 

reverse Newman’s conviction on all counts. 
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